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Daniel L. O’Donnell, Weymouth 
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REQUEST FOR COPIES OF THE MASSACHUSETTS LAW 
QUARTERLY FOR MAY, 1945 

Owing to an accidental error an insufficient number of the 
Quarterly for last May were printed with the result that a con- 
siderable number of requests have been received by the Editor 
for that number. If those members of the Association who still 
have that number and who do not wish to keep it will return it 
to the editor, its return will be much appreciated. This request 
also applies to other numbers of the Quarterly, both past and 
future, as there are more requests for back numbers than is gen- 
erally realized. Some of these requests come from the county 
law libraries of Massachusetts which need, and should have, a 
complete set of the Quarterly containing much statutory history. 





THE NEW QUARTERS OF THE MASSACHUSETTS BAR 
ASSOCIATION AT 53 STATE STREET, BOSTON 
As stated by the president at Swampscott, owing to the sale of 
the building at number 5 Park Street, the Association was 
obliged to find its new quarters at Room 622, 53 State Street, 
Boston. 
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It is hoped that the members will find this new central loca- 
tion convenient and the attention of members is called to the 
fact that as a result of the generous professional spirit of one 
member we have a complete set of the Massachusetts Reports, 
and from the estate of another member we received practically 
a full set of Massachusetts Statutes since 1780. Others have pre- 
sented current useful Massachusetts text-books. We still need, 
to complete a small, but convenient, working Massachusetts li- 
brary, the volumes of Shephard’s Citations and the Annotated 
Tercentenary Edition of the General Laws. We believe that 
there are members of the Association, or that there have been 
deceased members who, if they realized the need, would be glad 
to present, or to have their heirs present, to the Association 
these needed books for which they no longer have use in practice. 
We suggest that this be called to the attention of the representa- 
tives of deceased lawyers whose law books are no longer needed. 


DROP IN AND SEE THE NEW QUARTERS 


REFRESHER COURSE FOR RETURNING LAWYERS 


The first series of Refresher Courses (listed below) to be given 
for our returning lawyer veterans, and also for those many other 
lawyers who gave up their practices to serve as civilian war 
workers, will be presented during the two-week period beginning 
Monday, October 15, and ending on Saturday, October 27, 1945. 
Lectures will be given each day from 4:00 to 6:00 in the after- 
noon and from 7:00 to 9:00 in the evening. 

The charge for the course is $25, but this charge will be reim- 
bursed to veterans by the Federal Government. 

Enrollment blanks and further information may be obtained 
from Dean Elwood H. Hettrick, Boston University School of 
Law, 11 Ashburton Place, Boston 8. 

These Refresher Courses are being presented by the Massachu- 
setts Lawyers Postwar Institute, Inc., a corporation which has 
been organized by all of the law schools and bar associations in 
the Commonwealth in order to render educational and placement 
services to our returning lawyers. 

These courses are to be repeated as the need appears. 

Joseph K. Collins, 18 Tremont St., has been appointed “Place- 
ment Director” to assist returning veterans. 








Day 


Hour 


4 


Material 






Lecturer 





Monday 


4-6 


Evidence 


Hon. John V. Spalding 









































October 15 7-9 Pleading and Rules of Court Leo A. Reed 
Tuesday 4-6 Practice and Procedure Asa §. Allen 
October 16 7-9 Federal Rules of Civil Procedure William J. Hession 
4-6 Administrative Agencies—Pro- 
‘. Edward O. Proctor 
Wednesday cedure 
October 17. 7-8 Torts John M. Russell 
8-9 Workmen’s Compensation Samuel B. Horovitz 
4-6 Corporations Walter Powers 
Thursday 7-8 Partnerships Hon. Richard S. Bowers 
October 18 8-9 Corporation Finance Charles A. Cobdlidge 
4-5 Contracts Edward C. Park 
Friday 5-6 Sales Phillip B. Buzzell 
October 19 7-8 Bills and Notes—Banking Walter Malcolm 
8-9 Divorce Brooks Potter 
Sales,of Land, Leases, Mtges., Roger D. Swaim 
Monday 46 Conveyances, Recording, etc. Roger B. Tyler 
October 22 7-9 Sales of Land, Leases, Mtges., Roger D. Swaim 
Conveyances, Recording, ete. Roger B. Tyler 
ite 4-6 Descent of Property and a 
Tuesday Administration of Estates Guy Newhall 
October 23 7-9 Wills and Future Interests Harold T. Davis 
Wed , 4-6 Trusts Prof. Austin W. Scott 
ednesday - , . Ranuia . 
9 Federal Taxation of Trusts and 
October 24 Nes ; ’ 
Estates Mayo A. Shattuck 
Thursday 46 Taxation—State M. Ward Whalen 
October 25 7-9 Taxation—Federal Prof. John M. Maguire 
Friday 4-6 Constitutional Law Prof. Thomas R. Powell 
October 26 7-9 Conflict of Laws Stuart Macmillan 
Monday 4-5 Labor Law—State and Federal John T. Noonan 
October 29 7-9 Wages and Hours E. Curtiss Mower, Jr. 
$ 4-6 Price Control Donald P. Donaldson 
ey on a 1 Legislation—S Fernald Hutchi 
- seneral Legislation—State Ferna utchins 
October 31 ; . es ei 
8-9 General Legislation—Federal Edmund J. Brandon 
Thursday of a 
4-6 Bankruptcy 


November 1 


David Stoneman 
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NOTICE RECEIVED FROM APPELLATE TAX BOARD 


AMENDMENTS IN THE PRACTICE AND PROCEDURE RELATING 
TO ABATEMENT OF TAXES AND CERTAIN APPEALS TO THE 
APPELLATE TAX BOARD UNDER THE PROVISIONS OF CHAP- 
TER 621, ACTS OF 1945, ENACTED JULY 17, 1945. EFFECTIVE 
OCTOBER 15, 1945. 


Chapter 58A of the General Laws is amended by striking out 
section six and inserting a new section whereby an application 
for abatement pending before Assessors or Commissioner of Cor- 
porations and Taxation is deemed to be denied after the expira- 
tion of three months from date of filing instead of four months 
and the time within which to appeal to the Appellate Tax Board 
is changed from ninety days to three months. 

Section 7A of Chapter 58A. Where assessed property is oc- 
cupied in whole or in part as a dwelling, minimum entry fee of 
$2 is made applicable to a dwelling which contains not more than 
three units designed for dwelling purposes and is in no part used 
for any other purpose. Otherwise entry fee is same as that pro- 
vided in Chapter 58A, Section 7. 

Section 59 of Chapter 59. Class of persons who may apply to 
assessors for abatement without first paying tax enlarged to 
include — administrator of the estate of a person assessed or 
the executor or trustee under the will of such a person. 

Sections 64 and 65 of Chapter 59. The amendment requires 
the payment of at least one-half of the personal property tax, 
instead of the full tax, as heretofore, before an appeal is taken. 
The 60-day period and 90-day period within which an appeal 
from the refusal of assessors to abate as heretofore required is 
changed to three months in each case. 

Section 65B of Chapter 59. The time within which to petition 
the Appellate Tax Board for leave to file an appeal is changed 
to three months in all cases. 


NOTICE OF TWO TAX COURSES 


The Massachusetts Bar Association, acting with the Boston 
Bar Association, the Law Society of Massachusetts, and the 
Middlesex, Norfolk, Plymouth and Worcester County Bar As- 
sociations, will sponsor two lecture courses in Boston this fall 
and winter in cooperation with the American Bar Association’s 
Section of Taxation and the Practising Law Institute. This is 
part of the national tax program for lawyers conducted through- 
out the country during the past two years. 
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The two courses are FUNDAMENTALS oF FEDERAL TAXATION 
and Current PRoBLEMS IN Feperat Taxation. Each consists of 
twelve two-hour lectures and each will be given over a period 
of six weeks with two lectures on one day of the week. Funpa- 
MENTALS will begin October 30 and end December 4. Current 
Prosptems will begin January 8 and end February 12. All 
lectures will be given Tuesday evenings, 4 to 6, and 7:15 to 
9:15, in the Boston University Law School Auditorium. 

FUNDAMENTALS OF FEepERAL TAXATION furnishes a knowledge 
of the basic concepts and principles of Federal income, estate 
and gift tax laws. The course on Current PROBLEMS IN FEDERAL 
TAXATION is designed to aid lawyers in dealing with typical day- 
to-day tax matters of clients which arise in their business affairs, 
investments and personal estates. 

The increasing importance of Federal taxation and the neces- 
sity of keeping apace with rapid changes in the tax laws prompted 
the American Bar Association’s Section of Taxation and the 
Practising Law Institute to sponsor the national program. The 
widespread interest in the program was evidenced by the num- 
ber of lawyers who participated in the basic course. More than 
10,000 lawyers have received instruction in Federal taxation 
under the national program since December 1943. Of these about 
3,600 attended lecture courses conducted in cooperation with 
State and local bar associations in thirty-three cities in twenty- 
three States. The others studied Federal taxation with the aid 
of a series of twelve monographs on FUNDAMENTALS OF FEDERAL 
TAXATION prepared to integrate the lectures and for those who 
cannot attend the course. 

A complete set of the monographs will be distributed to those 
enrolling in the course in advance of the lectures. A similar set 
of monographs will be available for the lectures on CuRRENT 
PROBLEMS. 

A group of leading tax experts who have had extensive ex- 
perience in all phases of tax matters has worked out the content 
of both courses. The publications were prepared by these experts 
under the editorship of Professor Erwin N. Griswold, of Harvard 
Law School. 

The lectures on FUNDAMENTALS OF FepeRAL Taxation will 
cover: The Income Tax; Items of Gross Income; Deductions 
from Gross Income; Exemptions and Credits of Individuals; 
Accounting Methods; Sales and Exchanges; Problems of Basis; 
Capital Gains and Losses; Corporations; Excess Profits Tax, 
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2 lectures; Partnerships, Estates and Trusts; Estate Taxes; 


Gifts Taxes; and Tax Practice and Procedure. The lectures on 
CuRRENT PROBLEMS IN FepERAL Taxation will cover: Estate 
Planning; Form of Business Organization and the Tax Laws; 
Organization of Corporations and Sales of Assets; Exchanges 
and Corporate Reorganizations; Income Taxes and Real Estate; 
Expense Deductions of Corporations; Special Relief under the 
Excess Profits Tax; Valuation Problems; Preparation and Trial 
of Tax Cases; Pension, Stock Bonus and Profit-Sharing Plans; 
and Tax Avoidance. 

There will be a charge of $25 for each of the two courses of 
lectures. This charge includes the set of nionographs prepared 
for each course. These can be obtained immediately — $10 for 
the FUNDAMENTALS and $12.50 for CurrENT PropLems — by writ- 
ing to the Practising Law Institute, 160 Broadway,4New York 7, 
New York. The cost of such monographs purchased beforehand 
will be applied to reduce the fee for attending the lectures when 
they are given. 

The joint committee representing the sponsors consists of 
Campbell Bosson, Chairman; Dean Elwood H. Hettrick, Boston 
University School of Law; Joseph A. Nobile, Richard C. Evarts, 
James A. Dorsey, Joseph Schneider and Edward C. Thayer, all 
of Boston; Edward F. O’Brien and Joseph Talamo, both of 
Worcester ; L. Thomas Shine, Dedham ; Ralph B. Heavens, Sharon ; 
and Joseph W. Keith and George L. Wainwright, both of Brockton. 


THIRTY-FOURTH ANNUAL MEETING OF THE 
MASSACHUSETTS BAR ASSOCIATION 
The thirty-fourth annual meeting of the Massachusetts Bar 
Association was held at the New Ocean House, Swampscott, on 
Saturday, June 9th, 1945, in accordance with the notice pub- 
lished in the Massachusetts Law Quarterly for May, 1945. 
President Edward O. Proctor presided and reported on behalf 
of the Executive Committee as follows: 
The President’s Report 
The Board of Delegates under the new by-laws adopted last 
June met on Saturday, October 14, 1944; and as provided in the 
by-laws and as reported in the Quarterly for October selected 
as an Executive Committee the following members: 
John H. Devine of Lexington Clifford 8S. Lyon of Holyoke 
William E. Fuller of Fall River uy Newhall of Lynn 
W. Arthur Garrity of Worcester John E. Peakes of Newton 
Richard Wait of Boston 
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There also served ex officio on the Committee, the President; 
the Secretary, Frank W. Grinnell; and the Treasurer, Horace E. 
Allen. 

The Executive Committee has met in Boston every month be- 
ginning in January. It did not seem feasible to the Committee 
to hold some of its meetings with representatives of local asso- 
ciations in other counties due to difficulties of travel and other 
problems. A maximum of attendance could only be obtained by 
holding meetings in Boston. 

This Association has no committee on amendment of the law, 
and the burden has devolved upon the Executive Committee with 
the assistance of the Secretary to follow so far as practicable the 
course of proposed legislation by the Great and General Court 
which dealt with problems of vital interest to the bar and the 
judiciary. Discussion of such legislation has occupied a great 
part of the meetings of this Committee. 

The Committee opposed the proposed constitutional amend- 
ment to provide that the Legislature might prescribe a compul- 
sory retirement age for judges. It opposed the abolition of the 
Appellate Tax Board. It opposed the imposition upon trial judges 
in capital cases of the duty of deciding between death and life 
sentences. All these measures are, of course, directly concerned 
with the practice of law. 

The Committee also, after great deliberation, decided to express 
its opposition to the proposed “Anti-Discrimination Bills” before 
the Legislature except that limited to the Civil Service. In this 
matter we went beyond the position taken by the Boston Bar Asso- 
ciation, which limited its criticism to administrative features of 
the various proposed bills, asserting that it did “not feel that it 
has any authority to advocate matters of legislative policy one 
way or another”. Our letter, addressed by the members of the 
Executive Committee to the Senate Chairman of the Committee 
on State Administration, is published in the May issue of the 
Massachusetts Law Quarterly, and doubtless has received your 
attention. You will note that the Committee was careful to state 
that it did not represent the Massachusetts Bar Association as a 
whole as there had been no opportunity to secure an expression 
of its opinion. The letter went only as an expression of our judg- 
ment for what it was worth, as citizens of the Commonwealth. 
The members of the Committee felt very strongly on this ques- 
tion and believed, in accordance with the policy which has been 
adopted by the American Bar Association, that bar associations 
and their representatives have a right, if not a duty, to offer the 
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benefit of their training in public matters on questions of legis- 
lative policy which lie outside the narrow confines of the 
practice of law. I should welcome a consideration by this meeting 
of both questions; first, whether as groups of lawyers we should 
express our opinions on such matters of legislative policy; and 
second, whether the position which your Committee took on this 
particular problem — opposing the anti-discrimination legisla- 
tion — meets with your approval. If your answer should be to 
approve the position of the Executive Committee in both respects, 
it would, of course, lend much greater weight to the Committee’s 
action. 

Your Committee has also been represented on one occasion by 
the President, and on another by the Secretary, before the 
Committee on Legal Affairs in regard to proposed legislation 
prohibiting or severely restricting banks and trust companies 
from advertising and soliciting trust business. The feeling on this 
subject has recently become intensified by the distribution of 
circular letters issued by one of the leading Boston banks. Repre- 
sentatives of banks and trust companies are urging that more 
satisfactory results could be obtained, from a standpoint of 
lawyers as well as their own, by the voluntary adoption of a 
code to be agreed upon by representatives of this Bar Association 
and the banks and trust companies rather than by legislative 
enactment. I recommend that the Association authorize the 
appointment of a committee with authority to study into this 
matter and represent the Association, subject, however, to having 
their recommendations approved by the Executive Committee. 
The banks take the position that corporate fiduciaries are not 
practicing law and that they have a right to advertise for 
fiduciary work as they do for any other business. 

Pursuant to the vote at the last annual meeting I appointed 
a committee of twenty-five, of which I was Chairman ex officio, 
to study the question of integration of the Bar and to report its 
recommendations to this meeting. In choosing the members of 
that Committee I endeavored to make it as representative as 
possible of all parts of the Commonwealth and to select lawyers 
of recognized standing in their communities. I also took care to 
have on the Committee representatives who were known to have 
opposed integration, as well as those known to have been in favor, 
but the majority of the menibers, so far as I knew, were not 
definitely committed one way or another. At the initial meeting 
of that Committee it was decided that I should appoint a sub- 
committee of seven to draft a tentative plan and submit the same 
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to the full Committee. The drafting committee consisted of 
Mayo A. Shattuck of Boston, Daniel W. Lincoln of Worcester 


Chairman James M. Rosenthal of Pittsfield 
Nathan P. Avery of Holyoke George L. Wainwright 
John B. Cummings of Fall River of Brockton 


Richard Wait of Boston 
Lowell 8S. Nicholson of Boston, acted as Draftsman 

Whatever may result from the labors of that Committee, the 
Bar owes a tremendous debt of gratitude to it for laborious and 
conscientious work. The full Committee of twenty-five received 
the report of the Drafting Committee and made further valuable 
suggestions which were incorporated into the sub-committee’s 
draft. The Committee then passed the following vote: 

“Vorep: That the Committee of Twenty-five submit to the 
next Annual Meeting of the Massachusetts Bar Associa- 
tion, as a basis for discussion, the proposed Rules and By 
laws of The Bar of Massachusetts as settled in form at 
this meeting; and that the Committee of Twenty-five 
recommend to the Annual Meeting of the Massachusetts 
Bar Association that if integration of the bar is to be 
adopted in Massachusetts the plan reported herewith be 
recommended to the Supreme Judicial Court.” 

A poll was taken of the Committee members upon the question 
“Do you favor integration of the bar of the character represented 
by the report?” On this poll eighteen voted unequivocally “Yes” ; 
one voted “Yes” with the qualification “Only if majority vote for 
it”; one voted “No”; five did not vote but one of these five is 
Mr. Shattuck, whose enthusiastic advocacy of the plan makes it 
safe for us to record him as in favor. The matter has now been 
ably presented and fully discussed at yesterday’s forum, and 
following the expressed wish of the Committee of twenty-five I 
should welcome a motion at this meeting in substance as follows: 

“That the report of the Committee of Twenty-five to study 

integration be accepted as a report of progress; that the 

Committee of Twenty-five to study integration be continued 

for the purpose of consultation with the Supreme Judicial 

Court in connection with this recommended plan for organ- 

ization and self-government of The Bar of Massachusetts; 

that the plan shown by the Rules and By-laws submitted by 
the Committee of Twenty-five be recommended to all bar 
associations in the Commonwealth for study and criticism, 
so that individual lawyers could understand the purpose and 
purport of the suggested plan for organization of the bar in 
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Massachusetts; and that some plan be arranged for polling 
the individual lawyers of the Commonwealth with respect 
to their opinions upon the question of integration according 
to the plan reported by the Committee of Twenty-five.” 


The building in which the Association has had its quarters, 
No. 5 Park Street, Boston, has been recently purchased by a 
religious organization which intends to occupy the entire property 
and has given us notice to vacate. A Committee of two, composed 
of Gardner W. Rassell and Lispenard B. Phister, together with 
the Secretary, has made a survey of available quarters and with 
the authority voted me by the Executive Committee, I have 
signed a lease for one year of an office in the Exchange Building, 
53 State Street. The rent for this space is $40 a month as against 
$35 which we have been paying for the Park Street rooms. 
It is, of course, more centrally located and we hope that that 
will lead our members to use it more frequently than they have 
used the Park Street office, which has been very little used except 
for office purposes. The Association is now in the process of 
moving. I should like to acknowledge the courtesy of the Boston 
Bar Association in responding favorably to a suggestion that we 
might, for the time being, share their quarters. It was the feeling 
of our Executive Committee that the integrity and independence 
of our own Association would be better served by maintaining 
separate quarters. 

The Committee on Post-War Rehabilitation has gone forward 
diligently with its work, as will appear from its report. It will 
be recalled that of an estimated expense of $8,000 for this project, 
$5,000 has been underwritten by the Bar Association of the 
City of Boston upon the condition that the remaining $3,000 be 
underwritten elsewhere. That places directly upon this Associa- 
tion the burden of obtaining that underwriting. At a recent 
meeting of the Executive Committee it was decided that it was 
not practicable to attempt to raise this through local associa- 
tions, none of which have substantial treasuries, and that the 
most feasible plan was to appeal to thirty lawyers to be chosen 
throughout the State outside the Boston area with the request 
that each obtain an underwriting of $100. Appeals of this 
character will shortly be sent out and it is to be hoped that they 
will be met with patriotic generosity. It is to be borne in mind 
that this is not an appeal for outright contributions, as it is 
expected that the entire cost of the project will ultimately be 
obtained by fees from the students attending the refresher 
courses, which, in turn, will be supplied or refunded to them by 
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the Veterans’ Bureau under the Servicemen’s Readjustment Act 
of 1944. 

I wish to speak in special commendation of the work of the 
Committee on War Work, of which Mr. Reuben Hall is Chairman. 
This Committee has furnished legal assistance to men in the 
Service of inestimable value. This Committee called the atten- 
tion of the Executive Committee to a diversity of practice in 
the Probate Courts with respect to granting divorces to men in 
the Service absent from the State upon their depositions. Most 
of the Probate Judges permitted such depositions, but this prac- 
tice was not uniform and it resulted in unfairness to veterans 
who happened to be domiciled in the jurisdictions which failed 
to extend this privilege. The Executive Committee called this 
situation to the attention of the Administrative Committee of 
the Probate Judges with a recommendation that they promulgate 
a rule which would permit a Serviceman to procure a divorce 
without his personal presence in Court provided the necessary 
evidence could be presented by other witnesses. As a result of 
that intervention the Administrative Committee has issued a 
suggestion to the Probate Judges recommending this practice, 
which is printed in the “Quarterly” for May, 1945, p. 44, and this 
suggestion has been generally complied with by the Probate 
Judges. 

The absence of 107 of our members on active service, whose 
dues have been waived, presents a serious financial question, 
especially as we have been confronted with additional expense 
for moving and a slight increase in our rent. The members of 
other organizations confronted with a similar situation have 
voluntarily agreed to pay an additional fixed amount. An appeal 
by the Boston Bar Association resulted in 680 members volun- 
tarily paying $5 in addition to their regular dues. I am hopeful 
and urge that the members of this Association show a similar 
generosity to tide us over this period while many of our members 
are away in the service of our Country. 

In closing I wish to thank all the officers, committee members, 
and others in the Association who have contributed loyally and 
in many instances at great personal sacrifice, in carrying on the 
work of the Association. I want to make special note of the 
continued help and inspiration which my predecessor Mayo A. 
Shattuck has afforded us, and voice the hope of all of our 
members that he may speedily be returned in good health to our 
midst. 
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The records of the last meeting as printed in the Quarterly 
for October, 1944, were approved. 

The report of the Treasurer, Horace E. Allen of Springfield, 
was then presented, approved, and placed on file. 

After discussion it was voted thit the president should send 
out a request to the members of the Association for voluntary 
contributions of $5, or such other amount as they might wish 
to give, to help in carrying the dues of the men in Service who 
have been exempted from dues for the duration of the war. 

Mr. Russell, Chairman of the Committee on Grievances, pre- 
sented his report on behalf of his committee which was accepted 
and placed on file. 

Dean Hettrick reported on behalf of the Committee on Post- 
War Rehabilitation. 

Mr. Hall reported on behalf of the Committee on War Work 
of which he is chairman and recommended that the functions of 
the committee be extended to co-operation with the Veterans 
Rehabilitation work now being done by the Government. It was 
so voted. 

The report of progress of the Committee of Twenty-five ap- 
pointed to study the subject of complete organization of the bar 
in accordance with the direction in the vote of 1944 was con- 
sidered. The draft of Rules and By-laws submitted by the 
committee having been discussed at the meeting of the Massachu- 
setts Lawyers’ Institute on Friday afternoon, June 8th, on motion 
of Mr. Peakes it was 

“Vormp: That the report of the Committee of Twenty-five 
appointed to study the subject of the complete organiza- 
tion of the Bar be accepted as a report of progress, that 
the committee be continued with all powers originally 
granted, that proposed rules and by-laws submitted to 
this meeting or as modified by the committee be sent by 
the secretary to all bar associations and affiliated organ- 
izations in the Commonwealth for their consideration and 
criticism and that the committee report back. to the next 
annual meeting.” [The report will be printed in the 
“Quarterly.” | 

Methods of securing additional members of the Association 
were discussed. The president explained the plan of invitation 
under consideration by the Executive Committee. It was sug- 
gested from the floor in the course of the discussion that one or 
more men should be designated in each county to supplement an 
invitation which might be sent out by personal contact. Mr. 
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Daniel moved that a statement of reasons why lawyers should 
join the Massachusetts Bar Association should be prepared for 
the use of the younger members of the bar, particularly those 
who have been recently admitted. After discussion this motion 
yas referred to the Executive Committee for consideration in 
connection with its other membership plans. 

The president having called attention to the letter of the 
executive Committee expressing the views of its members on the 
“Anti-Discrimination Bills”, which was printed in the Quarterly 
for May, 1945, asked if anyone wished to express opinions in 
regard to the action of the Executive Committee in expressing 
such views on behalf of the committee in regard to matters of 
policies in legislation not directly connected with the practice 
of law. After some discussion on motion of Mr. Reardon of 
Salem it was 

“Vorep: That the Association approve and endorse the 
action of the Executive Committee in taking a position on 
matters of legislative policy.” 

Mr. Hall then explained the pending McCarran-Sumners bill 
in regard to administrative procedure in the Federal system 
which is now before Congress, and after discussion it was 
unanimously 

Vorep: To approve the bill in principle and that a copy of 
this vote be sent to all the Massachusetts representatives 
in Congress. 

The president called attention to the revived discussion before 
the Committee on Legal Affairs of the Legislature in regard to 
advertising and solicitation by banks and.trust companies, and 
the suggestions that had been made for co-operating committees 
of this Association and of associations of corporate fiduciaries 
to attempt to work out some reasonable standards of practice 
without legislation. After discussion it was 

Vorep: That the president appoint such a committee in his 
discretion. : 

Mr. Elias Field, Chairman of the Nominating Committee, then 
reported on behalf of that committee the nominations for the 
ensuing year as printed on page 5 of the Massachusetts Law 
Quarterly for May, 1945, in advance of the meeting. No other 
nominations having been made and a ballot having been taken 
the officers there listed were duly elected. [The list is also printed 
in this number. | 

The meeting then adjourned. 

FRANK W. GRINNELL, Sccrctary. 
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REPORT ON THE FOURTH MASSACHUSETTS 
LAWYERS’ INSTITUTE 

This fourth Institute at Swampscott last June, even in spite 
of the government restrictions on travel, beyond a fifty mile 
radius, brought together, from within the government limits, an 
enthusiastically interested group of several hundred and again 
emphasized the fact that the bar wishes these institutes to con- 
tinue. A considerable number of men who had never attended 
the other Institutes came this year. 

The Institute opened with an extended discussion of the re- 
port of progress of the Committee of twenty-five appointed to 
study the subject of complete organization of the bar. On Fri- 
day evening Carlyle Holt, the well-known war correspondent, 
gave an interesting informal talk about his experiences in 
Europe. On Saturday morning Prof. E. Merrick Dodd read a 
most interesting paper on *“The Supreme Court and Organized 
Labor”; and in the afternoon Robert N. Miller, Esq. explained 
the proposals for a Federal Court of tax appeals which had been 
made by Prof. Griswold and others, and stated the reasons 
against such proposals. 

At the dinner in the evening, after brief remarks by Chief 
Justice Field, Honorable Harold H. Burton, United States Sena- 
tor from Ohio (recently appointed to the Supreme Court of the 
United States by President Truman) spoke on “International 
Stability is a Domestic Necessity.” 

NOTICE OF THE FIFTH ANNUAL MASSACHUSETTS LAWYERS’ 
INSTITUTE AT SWAMPSCOTT ON JUNE 7 AND 8, 1946 

Reservations for this Institute at the New Ocean House have 
been made by Mr. Hendrick, Chairman of the Institute Commit- 
tee. Make plans to come. 


Resolves Chap. 19 CHARITIES AND CHARITABLE TRUSTS 
The attention of trustees and advisers of all religious, chari- 
table, educational, etc., organizations is called to chapter 19 of 
the 1945 Resolves. The Legislature by this Resolve has requested 
a report by the Judicial Council on former Attorney General 
Bushnell’s recommendations for legislation relating to public 
charities. These recommendations are as follows: 
1. Establishment of a Division of Public Charities with 
adequate personnel and funds. 
2. Enactment of a statute requiring notice to the Attorney 
General of all judicial proceedings affecting in any manner 
public charities or trustees of charitable trusts. 


*The paper is now printed in the Harvard Iaw Review for September, 
1945. 
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3. Enactment of a statute authorizing examination of rec- 
ords and documents of trustees of charitable trusts and re- 
quiring attendance and testimony of witnesses. 

4. Enactment of a statute requiring Registers of Probate 
to send Notice of Public Charities to Division of Public 
Charities. 

5. EKnactment of a statute requiring trustees and chari- 
table corporations to file annual reports with the Division of 
Public Charities. 

As copies of Bushnell’s report were scarce the portion relating 
to charitable trusts was reprinted in full in the Massachusetts 
Law Quarterly for May, 1945. 

The above recommendations are of far-reaching importance. 
They involve the creation of a new administrative bureau. Con- 
sideration and careful study ought to be given to this recom- 
mended legislation. Comments and suggestions should be sent to 
Frank W. Grinnell, Secretary of the Judicial Council, 60 State 
Street, Boston 9. 


NEW ATTORNEYS’ LIEN LAW 
[Cuap. 397] 
AN ACT RELATIVE TO ATTORNEYS’ LIENS 


Be it enacted, etc. as follows: 


Secrion 1. Chapter two hundred and twenty-one of the Gen- 
eral Laws is hereby amended by striking out section fifty, as 
appearing in the Tercentenary Edition, and inserting in place 
thereof the three following sections: — Section 50. From the 
authorized commencement of an action, counterclaim or other 
proceeding in any court, or appearance in any proceeding before 
any state or federal department, board or commission, the at- 
torney who appears for a client in such proceeding shall have 
a lien for his reasonable fees and expenses upon his client’s 
cause of action, counterclaim or claim, upon the judgment, de- 
cree or other order in his client’s favor entered or made in such 
proceeding, and upon the proceeds derived therefrom. Upon re- 
quest of the client or of the attorney, the @ourt in which the 
proceeding is pending or, if the proceeding is not pending in a 
court, the superior court, may determine and enforce the lien; 
provided, that the provisions of this sentence shall not apply 
to any case where the method of the determination of attorneys’ 
fees is otherwise expressly provided by statute. 
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Section 50A. Payment by the commonwealth or by any politi- 
cal subdivision thereof to a client in full or in settlement of 
any claim, counterclaim, cause of action, judgment, execution, 
order or decree shall discharge the commonwealth or such politi- 
cal subdivision from all liability on account of any attorney’s liens 
thereon or on the proceeds derived therefrom unless the state 
treasurer or the treasurer of such political subdivision, as the 
case may be, has received written notice from an attorney having 
a lien under section fifty that he claims such lien. 

Section 50B. The court shall determine all claims in a sum- 
mary manner, but without abridging the right of trial by jury 
as guaranteed by the constitution. 

Section 2. Section ninety-three of chapter sixty of the Gen- 
eral Laws, as amended by chapter one hundred and ninety-nine 
of the acts of nineteen hundred and forty-three, is hereby further 
amended by striking out the last sentence and inserting in place 
thereof the following sentence: — The collector’s rights under 
this section shall not be affected by any assignment or trustee 
process or attorney’s lien. 

Section 3. This act shall take effect on September first of 
the current year. Approved June 8, 1945. 


Note 


This Act creates a new attorney’s charging lien in Massachu- 
setts. The Act also clarifies the scope of a possessory lien upon 
the proceeds of litigation collected by the attorney. (See 24 
B. U. Law Rey. 229-30.) It became effective on September 1, 1945. 

For the historical background of the Act see two articles by 
George K. Black on “Attorneys’ Liens in Massachusetts” 24 Bos- 
ton University Law Review, Nov., 1944 (224) and “Attorney Fee 
in Massachusetts” 11 Law Society Journal 404 (Nov., 1944). 

Prior to the enactment of this legislation the charging lien of 
an attorney in Massachusetts was limited to $2.50, and attached 
only to a judgment and an execution (see G. L. c. 221 § 50). The 
new Act gives the attorney a lien for “his reasonable fees and 
expenses.” The earlier law had given the attorney a lien “for the 
amount of his fees and disbursements.” This had been judicially 
construed as meaning taxed costs. The words “reasonable fees 
and expenses” of the new act are intended to give the attorney 
a lien in accordance with his reasonable contract of retainer 
with his client. 

The original bill as introduced provided for a lien in favor 
of the attorney “in accordance with the contract with his client.” 
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(See Senate Bills 244 and 246 and House 817.) It was felt that 
the substitution of the words “reasonable fee” would indicate 
that the contract with the client, which the new lien seeks to 
protect, must be reasonable. 

It should not be assumed by the practitioner that the earlier 
decisions in Massachusetts on the subject of liens are no longer 
effective. They are, except in so far as they limited the scope of 
the lien and the time of its attachment. The new lien applies to 
equity and other proceedings as well as actions at law from the 
authorized commencement of an action. Written notice to the 
State Treasurer or to the treasurer of political subdivisions of 
the commonwealth are necessary when the state or its political 
subdivisions are parties. 

Section 50B provides that either the client or the lawyer may 
ask the court to determine all claims in a summary manner, but 
without abridging the right of trial by jury as guaranteed by 
the constitution. The proviso as to the rights of trial by jury 
was inserted by the Committee on Third Reading of the Senate, 
to overcome objection that the bill might be unconstitutional, in 
view of the right to jury trial, if claimed in an action at law for 
lawyers’ fees. The provision passes to the courts the question of 
whether a trial by jury was guaranteed by the constitution in 
this sort of proceeding. It was maintained by the proponents of 
the bill that a trial by jury on such an issue is not within the 
constitutional guarantees of Article XV of Part 1 of the Massa- 
chusetts Constitution. (See Jn re King (1901), 168 N.Y. 53, 58; 
see: In re Thomason (1901), 71 N.Y.S. 559; Parker v. Simpson, 
180 Mass. 334, 351; Commissioner of Banks v. Harrigan (1935), 
291 Mass. 353; cf Stockbridge v. Mixer (1913), 215 Mass. 415.) 

As to effect of voluntary withdrawal of appearance by an at- 
torney causing loss of lien, see 24 B.U.R. 232, n. 31; for pro- 
cedure by succeeding attorney, by motion to substitute appear- 
ances, see: 24 B.U.R. 231, 232, nn. 29, 30, and practice in other 
states as to preservation of lien see Wood “Fee Contracts of 
Lawyers” § 99 pp. 292-3. 


OrHEeR New Sratutes or 1945 ANNOTATED 
Chapter 349 — Relative to continuing the business of deceased 
persons by executors and administrators. 
The reasons for this act appear in the 20th Report of the Ju- 
dicial Council p. 34 (reprinted in M. L. Q. for December, 1944). 
Chapter 399 — Authorizing fire insurance policies payable to 
mortgagees under any present “or future” mortgages. 
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Chapter 394— “To facilitate the report of material facts in 
proceedings in equity.” 

Chapter 418 — “Making certain that the probate court may 
authorize a guardian or conservator of a ward with his 
spouse to sell, mortgage or lease real estate held by the 
entirety.” 

This was made an emergency act. There was a difference of 
opinion at the bar as the need of this act in view of the previously 
existing authority (G.L. ¢.s.) of the probate court to license 
dealings with “the real estate” of the ward which seems to in- 
clude an interest “by the entirety.” The other view was that the 
peculiar incidents of the title in such a tenancy were such 
that more specific language might be needed. The act is, in our 
opinion, purely declaratory to clear up existing doubts. This is 
expressly emphasized by the second section of the act which, in 
our opinion, adds nothing to the previously existing law. An in- 
terest in land “by the entirety” seems to us just as much “real 
estate” as a vested or contingent remainder or a “joint tenancy” 
of which it is a form. Cf. Pray v. Stebbins, 141 Mass. 219. 

Chapter 428 — Providing for Emergency Jurors, in cases likely 
to be protracted, in the discretion of the court, and for 
waiver of a full jury by a defendant in a capital case. 

For the history of this act see 20th Report of the Judicial 

Council p. 7. 

Chapter 445 — Making void for the future lessees’ agreements 
to exonerate lessors from loss or liability on or about 
premises “not within the exclusive control of the lessee or 
tenant.” 

The act takes effect October first. 

Chapter 542 — As to recording and determining facts relative 
to births. 

This act was not recommended by the Judicial Council but was 
substituted for the draft act recommended by the Council in its 
19th Report, p. 36 (M. L. Q. for Jan. 1944). 

Chapter 570 — Relative to probative effect of death records as 

evidence on questions of liability. 

Takes effect October 1. See 20th Report of Judicial Council 
p. 41. 

Chapter 578 — Relative to new trials where damages are in- 

dequate. 

Takes effect November 1. See 20th Report of Judicial Council 


or 


p. 25. 
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Chapter 226— To make tax-titles more marketable. 

Chapter 728 — Conservators Because of Physical Incapacity. 

Chapter 339 — Dissolution of Attachments. 

Chapter 424 — As to admissibility of written statements of in- 

jured persons, effective Oct. 1. 
Chapter 582 — Extending procedure for declaratory judgments, 
takes effect November 1; supersedes 1945 Ad. Sheets 945. 
This is a notable advance in Massachusetts procedure. See 
20th Report of Judicial Council p. 15 of M. L. Q. May 1928, 50 
and 22 M. L. Q. 14-21, 24 M. L. Q. 8-11. 
Chapter 590 — To require security for motor vehicle damage 
caused by non-residents, takes effect November 1. 

See 20th Report of Judicial Council p. 51. 

Chapter 604 — Relative to deficiency suits on mortgage notes 
after foreclosure, takes effect January 1, 1946. 

See 20th report of Judicial Council p. 

Chapter — Relative to consolidation of cases for trial. 

See 20th report of Judicial Council p. 44. 

Chapter 469 — Providing for bills of exceptions in probate 

proceedings as an alternative to appeals. 

Chapter 530 — Providing for exceptions in equity as an alter- 

native to appeals. 

Both of these bills take effect on March 1, 1946, which allows 
almost two months after the next legislature meets for any 
changes which the legislature may consider advisable. 

Both bills were opposed by the Executive Committee of the 
Massachusetts Bar Association and by the Committee on the 
Amendment of the Law of the Boston Bar Association. 

We understand that one good purpose of the petitioner was the 
reduction of the volume and expense of printing the record for 
the Supreme Judicial Court. Appeals in equity and in the pro- 
bate courts (where they were provided for by an act of 1919) 
have been considered by the Supreme Judicial Court, and by 
many members of the bar, as preferable to bills of exceptions. 

The Boston Bar Association Committee, in opposing the bills 
before the legislature, said “the object may be praiseworthy but 
the passage would create just the opposite effect.” 

Chapter 469 amends section 9 of chapter 215 by adding 

“In lieu of an appeal a person aggrieved may allege ex- 
ceptions as provided in S. 113 of Chapter 231.” 
CONTINUED ON PAGE 66 
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CHAPTER 338 RELATIVE TO WAIVER OF A WILL WHEN SURVIVING SPOUSE 
IS UNDER DISABILITY — PILING GUARDIAN ON GUARDIAN — MEANING OF 
“SHALL.” 

This act provides that if it appears in the petition for probate 
that the surviving spouse is “incompetent by reason of insanity 
or minority or such husband or widow is,under conservatorship,” 
a guardian ad litem shall be appointed and made a party to the 
petition and shall be given notice of all proceedings relative to 
probate. 

Section two of the act provides that “if in any case the guardian 
of a ward incompetent by reason of insanity or minority has not 
waived the provisions of the will of the ward’s spouse . . . and 
guardian ad litem has been appointed ... such guardian ad 
litem is of opinion that waiver .. . is for the benefit and for 
the best interests of the ward, and the guardian fails to take 
such action after written demand made upon him such guardian 
ad litem as next friend may waive . . . subject to the approval 
of the Probate Court.” 

Section three makes these provisions also applicable to con- 
servators. 

This seems to be a curious piling of guardian upon guardian 
and raises the question whether the use of the word “shall” is 
to be construed in a mandatory sense or in a permissive sense. 
It is common knowledge that the word “shall” is frequently 
used in a permissive, or directory, and not in a mandatory, 
sense just as the word “may” is sometimes” used in a mandatory 
sense rather than a permissive sense. An illustration of this 
appears in the article by Mr. Israelite in this number in which 
he discusses the different meanings of the word “shall” as 
used in different places in one section of a statute relative to 
tax sales. 

It would seem that the natural and reasonable interpretation 
of “shall” in this statute as to the authority of the court in its 
judicial capacity to protect the interest of an insane person when 
there is already a general guardian or conservator appointed 
under a duty to protect his ward’s interest with adequate powers 
to do so subject to the court’s supervision, that the word “shall” 
as first used in Section 1 is a permissive, or declaratory, word 
expressly recognizing the authority of the court, but not requir- 
ing the court to appoint a second guardian of the same ward. It 
is difficult to believe that the legislature intended a mandatory 
order for a second guardian when the will gives the surviving ward 
more than a waiver would. Such a provision would seem an 
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unconstitutional direction to a court, and such an interpreta- 
tion would raise unnecessary questions about probating a will 
which is a proceeding in rem affecting titles. The “Supreme Court 
of Probate” might well issue a rule of interpretation to avoid 
confusion. 

CHAPTER 306, RELATIVE TO SERVICE OF PROCESS ON DOMESTIC COR- 
PORATIONS — A CURIOUS METHOD OF MAILING A LETTER. 

This act provides that if the officer makes a return on the 
writ that he can find no representative of the corporation upon 
whom he can make service, the court may on application issue 
an order of notice to the corporation to appear and answer. The 
party applying shall deliver the copy of the order with a two 
dollar fee to the commissioner of corporations or a deputy who 
shall cause the copy to be forwarded by registered mail to the 
corporation at the address filed with the commissioner, etc. The 
commissioner shall transmit to the court a certificate of com- 
pliance with the returned receipt, or undelivered copy, attached. 
The clerk shall note on the docket the name of the corporation, 
the ‘address, and file the other papers. 

The purpose is good, but the mechanics seem queer. The land 
court sends out about 15 thousand notices annually from the 
office of the recorder of that court. The district courts of the 
state send out thirty or forty thousand notices by registered 
mail annually through the office of the clerks of the different 
courts in small claims proceedings. But in this new statute, 
in order to get a notice mailed for 27 cents, the clerk instead 
of mailing it directly from his office as the land court does and 
as the district courts do, must issue a certificate which is taken 
to the state house, the work of a great department of the state 
with many other functions must be interrupted, two dollars of 
plaintiff's money must be wasted in the payment of a fee for 
the purpose of interrupting the work of the department, a 
commissioner or deputy commissioner, who presumably has some- 
thing else to do, has to see that the notice is mailed, make out 
a certificate of the time of mailing, attach the registry receipt, 
send these papers to the clerk’s office who is to file them. It 
seems really a strange way to do what the clerk could do directly 
from the court as any business outside of a courthouse would 
mail its letters. We suggest that this statute, and perhaps some 
others, which provide for similarly absurd methods of doing 
simple things, might well be revised. 


F. W. G. 
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Cuapter 141 oF THE Acts or 1945 
AN ACT RELATIVE TO ASSIGNMENTS OF ACCOUNTS RECEIVABLE 
(Of interest to Small Business Concerns) 

Chapter 141. This is an important statute and the bench and 
bar will be glad to have available in print the very carefully 
prepared memorandum of the history and reasons for this act 
by its draftsman, Mr. Walter Malcolm of the Boston bar, which 
was submitted to the legislative committee before its passage, 
and his supplemental opinion on “conflict of laws.” The act was 
approved March 20, 1945, and, as it was not within the excluding 
clauses of the 48th amendment, took effect on the expiration of 
ninety days from March 20th. 


Section 1. The General Laws are hereby amended by insert- 
ing after chapter one hundred and seven the following new 
chapter : — 

Cuapter 107A 
ASSIGNMENTS OF ACCOUNTS RECEIVABLE 

Section 1. For the purposes of this chapter the following 
words, unless the context or subject matter otherwise requires, 
shall have the following meanings : — 

“Account” means an account receivable. It includes sums ow- 
ing, although not yet payable, under an existing contract, but 
not sums to become due for goods not yet completed or services 
not yet rendered. It excludes a judgment, note, draft, acceptance, 
conditional sale contract and other instrument for the payment 
of money, the assignment of which is usually made by endorse- 
ment on or delivery of the instrument and sums due for personal 
services of an employee. 

“Assignment” includes any transfer, sale, pledge or mortgage 
of an account, or of a part thereof. 

“Assignor” includes transferor, seller, pledgor and mortgagor. 

“Assignee” includes transferee, purchaser, pledgee, mortgagee 
and persons with rights acquired from or through such assignee. 

“Account debtor” means a person obligated to pay an account. 

“Subsequent assignee” means a later assignee of an account, 
mediately or immediately claiming under an assignor who has 
previously assigned such account. 

“Value” means any consideration sufficient to support a simple 
contract, including an antecedent debt or liability, whether an 
account is taken in satisfaction thereof or as security therefor. 

Section 2. An assignment of an account transfers from the 
date of its making all rights which the assignor has power to 
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transfer and shall be and be deemed to be valid and fully per- 
fected as of the date it is made, if 

(a) it is in writing ; 

(b) the assignee has given value therefor ; 

(c) the assignee takes the assignment in good faith ; and 

(d@) whether or not notice of the assignment is given to the 
account debtor or the account debtor assents to said assignment. 

After the making of such an assignment no existing or future 
creditor of the assignor and no subsequent assignee shall or can 
acquire any right, title, lien or interest in or to such account, 
or any proceeds thereof, or any judgment, instrument, token or 
writing given as evidence thereof or in substitution therefor, 
equal or superior to or in diminution of the rights of the assignee 
under such assignment. 

Section 3. Whenever, prior to notice to him of an assignment 
of an account, the account debtor shall have 

(a) made payment of the account, in whole or in part; or 

(b) given a negotiable instrument in payment or as evidence, 
in whole or in part thereof ; or 

(c) effected a novation in respect thereto; or 

(d) become liable upon a final judgment thereon; such pay- 
ment or the assumption or suffering of such substitute liability 
shall, to the extent thereof, be a good and valid discharge of 
the account debtor’s liability upon such account. Further, nothing 
in this chapter shall deprive the account debtor of any valid de- 
fence to which he would otherwise be entitled or any valid right 
existing under the contract from which the assigned account 
arose or of any right of set-off or counterclaim against the as- 
signor existing at the time the account debtor receives notice of 
the assignment. 

Section 4. If an account is assigned as provided in section 
two, the assignor and any subsequent assignee of the account 
and any creditor of such assignor, other than a creditor realizing 
on a lien acquired prior to such assignment, shall be liable and 
accountable to the assignee under such assignment for all sums 
thereafter received by such assignor, subsequent assignee or 
creditor in payment, in whole or in part, of such account; and any 
such assignor, subsequent assignee or creditor who after the date 
of such assignment obtains an instrument, token or writing in 
payment or as evidence, in whole or in part, of such account, 
or effects a novation with respect thereto, or obtains an 
order, judgment or decree for the payment of such account, 
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shall be deemed to have received, effected or obtained the same 
for the use and benefit of the assignee under such assignment 
and shall be liable and accountable to him therefor and for 
the proceeds thereof; provided, that any action to enforce any 
rights under this section against any party other than the 
assignor shall be commenced only within one year from the date 
such funds are received, such novation is effected, or such in- 
strument, token, writing, order, judgment or decree is obtained, 
as the case may be. 

Section 5. If, in the case of any assigned account, merchan- 
dise sold, or any part thereof, is returned to or recovered by the 
assignor from the account debtor and is thereafter dealt with 
by the assignor as his own property, or if the assignor grants 
credits, allowances or adjustments to the account debtor, the 
right to or lien of the assignee upon any balance remaining 
owing on such account and his right to or lien upon any other ac- 
count assigned to him by the assignor shall not be invalidated, 
irrespective of whether the assignee shall have consented to, or 
acquiesced in, such acts of the assignor. 

Section 6. This chapter shall not apply to the rights of the 
United States in any case of an assignment of a claim against 
the United States but shall apply to the rights of all other per- 
sons interested in such an assignment. 

Section 2. Section five of chapter two hundred and thirty-one 
of the General Laws, as appearing in the Tercentenary Edition, is 
hereby amended by adding at the end the words: — except 
as otherwise provided in section three of chapter one hundred 
and seven A, — so as to read as follows: — Section 5.. The as- 
signee of a non-negotiable legal chose in action which has been 
assigned in writing may maintain an action thereon in his own 
name, but subject to all defences and rights of counter-claim, 
recoupment or set-off to which the defendant would have been 
entitled had the action been brought in the name of the assignor 
except as otherwise provided in section three of chapter one 
hundred and seven A. Approved March 20, 1945. 


THE HISTORY AND REASONS FOR THE FOREGOING ACT APPEAR IN THE 
FOLLOWING PAGES. 
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EXPLANATION AND ANALYSIS OF MASSACHUSETTS 
House Birt No. 642 (Now Sr. 1945 c. 141) 
RELATIVE TO ASSIGNMENTS OF ACCOUNTS RECEIVABLE 
AND OTHER Cnoses IN ACTION 
Historical Background 

or over one hundred years accounts receivable have been the 
basis of borrowers obtaining credit. Prior to twenty-five to thirty 
years ago the use of accounts receivable for credit purposes was 
limited largely to the “factoring” of accounts by textile mills 
with “factors.” During the past twenty-five to thirty years, how- 
ever, the practice of borrowing on accounts receivable has ex- 
panded into almost all other lines of business. In this later de- 
velopment the practice has almost uniformly been in the form of 
so-called “non-notification” financing. By non-notification financ- 
ing is meant the practice of a borrower in fact assigning his ac- 
counts receivable to a lender as security for loans but without 
notifying the debtor on the account, with the result that the 
debtor pays his account to the borrower and the borrower im- 
mediately remits the proceeds of collection to the lender. By this 
method the borrower obtains an advance on the account as soon 
as it is created but is allowed to maintain his contacts with his 
customer, the account debtor, and the account debtor in turn is 
not beset with the problem of paying his account to someone 
other than the person from whom he contracted to buy his goods. 

This practice proved to be a highly useful commercial mecha- 
nism, particularly to small concerns. Large concerns, with some 
background of credit standing, could obtain credit in several 
ways, — without security, by mortgage on plant or equipment, 
by the flotation of an issue of bonds or debentures or preferred 
stock, and by other methods. To the small concern, however, 
many if not all.of these avenues of credit were closed. Unsecured 
credit open to the small business man was limited. His needs were 
too small to warrant the expense of a bond, debenture or pre- 
ferred stock issue. He might not have had a substantial plant or 
if he had a plant or equipment, it might already be mortgaged. 
His accounts receivable did furnish, however, something on which 
he could obtain credit quickly and easily. So he used this means 
of financing and many small concerns have grown to large con- 
cerns with the aid of this type of financing. 

Because accounts receivable financing filled a very definite need 
in the business world its use grew until in 1941 the annual 
volume throughout the country amounted to $2,500,000,000. Lend- 
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ing was done by factors, finance companies, commercial banks 
and government agencies. Borrowers were predominantly smaller 
borrowers but as these facilities were developed a number of larger 
concerns took advantage of them. 


Common Law Background 


As this large business developed, its legal validity was tested 
in the Federal Courts, the courts of Massachusetts and those 
of other states. Certain practices were frowned upon and others 
were approved, with the result that gradually a right and a 
wrong way of carrying on the business evolved. 

In Taylor v. Barton-Child Company 228 Mass. 126 (1917) it 
was held that an assignment of non-existing future accounts was 
invalid but in referring to assignments of existing accounts Chief 
Justice Rugg said at page 131: 

“Assignments of book accounts do not require recording or 
any public act for their validity. Marsh v. Woodbury 1 Met. 
436, William Gilligan Co. v. Casey, 205 Mass. 26. Notice need 
not be given in order that they be valid against third per- 
sons. Thayer v. Daniels, 1138 Mass. 129, Cropper v. Gorham, 
221 Mass. 119, 125.” 

In Benedict v. Ratner, 268 U.S. 353 (1925) it was held in a 
case arising under the Personal Property Law of New York that 
where the lender and the borrower agreed that the assignment 
was to be kept secret and that the borrower could not only collect 
the accounts but use the proceeds of collection in his business, 
there was such a retention of dominion over the account by the 
borrower that the transaction was void as to creditors. The fol- 
lowing cases have held since Benedict v. Ratner that where the 
borrower and lender either agreed that the borrower could con- 
tinue to use in his business the proceeds of accounts receivable 
assigned to the lender, or in fact did so use such proceeds and the 
lender acquiesced in this practice with knowledge, the assign- 
ments were ineffective under the doctrine of Benedict v. Ratner. 

In re Lambert & Braceland Co., 29 F. (2d) 758 (E.D. Pa., 
1928). 

Waldrat y. Miller, 45 F. (2d) 687 (C.C.A. 2d, 1930). 

McCance v. Schulte Inc., 91 F. (2d) 733 (C.C.A. 2d, 1937). 

In re Ferguson Drug Co., 19 F. Supp. 206 (E.D. Pa., 1937). 

In re DeLusre Oil Co., 38 F. Supp. 287 (D. Minn., 1490). 

Thola v. Delmonico Garage, Inc., 47 F. Supp. 601 (8.D. 
N. Y., 1942). 
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In the following cases, however, it was held that assignments 
were valid and the lender obtained a good lien where there was 
an actual assignment of existing accounts in good faith and for 
value where no notice of the assignment was given to the account 
debtor and where the borrower-assignor was permitted to collect 
the accounts, provided the borrower was required to and did 
remit the proceeds of such collections to the lender immediately 
upon receipt. 

In re Hawley Down-Draft Furnace Co., 238 Fed. 122 (C.C.A. 
3rd, 1916). 

In re Robert Jenkins Corporation, 17 F. (2d) 555 (C.C.A. 
Ist, 1927). 

Parker v. Meyer, 37 F. (2d) 556 (C.C.A. 4th, 1930). 

Nolan v. Ware Trust Company, 10 F. Supp. 297 (D. Mass., 
1934). 

McCluer v. Heim-Overly Realty Company, 71 F. (2d) 100 
(C.C.A. 8th, 1934). 

In re Gandolfi & Co., Inc., 113 F. (2d) 300 (C.C.A. 2d, 1940). 

Lindsay v. Rickenbacker, 116 F. (2d) 29 (C.C.A. 5th, 1940). 

In re Pusey-Mayes-Breish Co., 37 F. Supp. 316 (E.D. Pa., 
1941). 

At common law, therefore, in Massachusetts and in other states 
having similar rules, the approved and generally accepted pro- 
cedure for non-notification accounts receivable financing was to 
operate within the confines of the rule evidenced by the last group 
of cases cited above and many millions of dollars of business 
was done on this basis to the general satisfaction of all concerned. 


1938 Amendment to the Bankruptcy Act 
In 1938 Congress amended the Bankruptcy Act by enactment 
of the so-called Chandler Act. Among other changes thus ef- 
fected was an amendment of the definition of preferences appear- 
ing in Section 60(a) of the Bankruptcy Act. By this amendment 
a new time element was inserted in the definition of a preference 
by means of the following new words: 


“.. a transfer shall be deemed to have been made at the 
time when it became so far perfected that no bona fide pur- ° 
chaser from the debtor and no creditor could thereafter have 
acquired any rights in the property so transfeyed superior 
to the rights of the transferee therein, and, if such transfer is 
not so perfected prior to the filing of the petition in bank- 
ruptcy ... it shall be deemed to have been made immediately 
before bankruptcy.” 
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During the Senate and House hearings on this amendment 
and in other discussions prior to enactment of the,Chandler Act 
the possible effect of this language on accounts receivable financ- 
ing was not considered. The draftsman of this particular language 
was Professor McLaughlin of the Harvard Law School. When in 
early 1939 Professor McLaughlin was asked as to whether it had 
been intended to apply this language to accounts receivable 
financing he furnished to interested parties an opinion in which 
he stated: 


“It is to be observed that the cases other than recording act 
cases cited in the articles or in any way brought to the 
attention of the Committee do not include cases of assign- 
ments of accounts receivable. Therefore, so far as I know, 
Congress did not consider the application of Section 60(a) 
to the assignment of accounts receivable and I believe there 
is no official record from which a court could deduce or infer 
that this application was considered.” 


In response to an inquiry as to the possibility of this language 

being applied to accounts receivable and thereby requiring the 

discontinuance of an established business, he replied: 
“My advice is necessarily subject to the reservations usually 
attendant upon a statement of the application of a new and 
untried statutory standard to a state of facts not specifically 
mentioned in the statute. Making due allowances for this 
fact, I still do not regard the risk of an adverse decision sub- 
stantial enough to warrant the discontinuance of an estab- 
lished business practice now satisfactory in other respects. 
Certainly if I were a judge called upon to construe my own 
language in Section 60(a) of the Bankruptcy Act, I would 
hold that the law has not been changed to the disadvantage 
of one who lends in Massachusetts upon the conditions 
specified in your inquiry.” 


As pointed out in Professor McLaughlin’s opinion the types of 
situation that the amendment was designed to correct were 
primarily cases where recording was required but a transferee 
failed to record a transfer until shortly before bankruptcy and 
to a secondary extent, to situations involving delayed delivery 
of possession of chattels or stocks or bonds where such delivery 
was necessary to create a valid lien. A copy of Professor Mc- 
Laughlin’s discussion of this entire subject can be made available 
to any interested parties. 
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Although there is apparently little doubt that neither the 
draftsman of the amendment to Section 60(a) of the Bankruptcy 
Act nor Congress ever considered the possibility that such 
amendment would be applicable to assignments of accounts re- 
ceivable, nevertheless the language was susceptible to such con- 
struction and it became necessary for persons engaged in the 
business to consider the effect of such new language on the 
business. This involved the determination as to when an assignee 
so far acquired an interest in an account receivable that no bona 
fide purchaser or creditor could thereafter have acquired a su- 
perior right and this in turn involved the question as to the rights 
of successive assignees of the same account. 

In investigating this problem it was soon found that under the 
common law of the various states a great variety of rules had 
grown up, and a great deal of confusion existed about the entire 
problem. At one extreme was the rule of Connecticut and Louisi- 
ana to the effect that an assignment of an account receivable 
or other chose in action was absolutely void unless notice was 
given to the account debtor. A second rule was the so-called Eng- 
lish rule which was adopted by the State of Pennsylvania and 
a number of other American states. Under this rule an assign- 
ment without notice was valid but if a later assignee of the 
same account first gave notice of the assignment to the account 
debtor such later assignee would prevail over the prior assignee. 
We understand that within the last ten or fifteen years decisions 
of the Supreme Court of Connecticut brought about the adoption 
in Connecticut of this so-called English rule rather than its pre- 
vious more extreme rule. In Massachusetts and in the United 
States Supreme Court a third rule existed which was that the 
prior assignee of the account would prevail over any subsequent 
assignee regardless of who first gave notice of the assignment, 
but if the subsequent assignee succeeded in first collecting the 
account he could retain the proceeds so collected. The second 
assignee would similarly be protected under the Massachusetts 
rule if he obtained a judgment against the account debtor, ef- 
fected a novation with or obtained a negotiable instrument from 
the account debtor evidencing the account. 

Salem Trust Co. v. Manufacturers Trust Co., 264 U.S. 182 
(1923) 

Williston on Contracts, Vol. 2, Section 435 

Restatement of the Law of Contracts, Vol. 1, Section 172 
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A fourth rule existed in New York and in other states under 
which the prior assignee not only was given superior rights re- 
gardless of who first gave notice but also was permitted to re- 
cover the proceeds of the account from a subsequent assignee if 
the latter first succeeded in collecting the account. Finally in 
another large group of states the decisions were so confused that 
it was impossible to tell what the law actually was. 

Federal courts, in applying the bankruptcy law will look to 
the applicable state law to determine the validity of liens or the 
rights of successive assignees in accounts receivable cases. 

Holt v. Crucible Steel Co., 224 U.S. 262 (1911) 

Benedict v. Ratner, 268 U.S. 353 (1925) 

Erie Railroad Co. vy. Thompkins, 304 U.S. 64 (1938) 

Corn Exchange National Bank & Trust Co. v. Klauder, 

318 U.S. 434 (1943) 

MacKenzie v. Irving Trust Company, 323 U.S. 365 (1945) 
Where the common law rules of various states with respect to 
the rights of successive assignees of accounts receivable were as 
divergent and confused as shown above, it was obvious that the 
1938 amendment of Section 60(a) served to create a veritable 
maelstrom of confusion in the accounts receivable business. 
Finally in Corn Exchange National Bank and Trust Co. v. 
Klauder, 318 U.S. 434 (1943) the United States Supreme Court 
decided, in spite of Professor McLaughlin’s belief that the amend- 
ment was not intended to apply to accounts receivable, that in 
fact it did and that in the State of Pennsylvania, where a sub- 
sequent assignee could acquire superior rights over the first as- 
signee if the subsequent assignee first gave notice of the assign- 
ment to the account debtor, the assignment to the first and only 
assignee was a voidable preference even though an adequate 
present consideration was given for it and where in fact there 
was no second assignment, because of the mere theoretical pos- 
sibility that a second assignment might be made. Expressed in 
another way, even though full value were given for the assign- 
ment at a time when the assignor was fully.solvent such assign- 
ment would not actually be tested for preference purposes when 
in fact it was made but rather would be tested for such purposes 
on the day before bankruptcy, when, of course, no present con- 
sideration was given for the assignment, the assignor was in- 
solvent and the assignee in all probability had reasonable cause 
to believe the assignor was insolvent. 

In spite of the Klauder decision there was still a possibility 
that Section 60(a) as amended would not be applied in states 
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following the Massachusetts rule, because under such rule a 
second assignee could not acquire superior rights in the account, 
but only in the proceeds of the account. But in the case of In re 
Vardaman Shoe Company 52 Fed. Supp. 562 (1943) the United 
States District Court for the Eastern District of Missouri held 
that the theoretical possibility that a second assignee could ac- 
quire superior rights in the proceeds of the account under the 
Massachusetts rule, was sufficient to apply the Klauder case to 
a situation arising in a state following the Massachusetts rule. 

Effect of Amendment to Section 60(a) of the Bankruptcy 

Act, as so Construed, on Accounts Receivable Financing 

As pointed out above the business of financing of accounts re- 
ceivable has grown up, except in the isolated textile field, almost 
exclusively on the non-notification principle. All of the routines 
of the business are based on this premise. Without notification 
of the assignment to the account debtor the borrower-assignor 
continues to maintain exclusive contact with his customers, the 
account debtors; he mails invoices to and carries on correspond- 
ence with the account debtors; he handles adjustments and re- 
turns; he collects the accounts. Notification of the account debtor 
would require abandonment of present routines and would create 
a host of new problems. If there were notification, of necessity, 
the assignee would become a party to practically all steps. If 
the account debtor is notified he is immediately faced with a 
problem as to whom he will pay or return merchandise and who 
will make adjustments. This uncertainty worries and irritates 
him. He becomes worried about rights of set-off and counterclaim. 
His relations with the assignor-borrower become strained. Three 
party disputes arise. Experience has shown that these problems 
are sufficiently real, that borrower after borrower simply will 
not borrow on a notification basis. The problem is not one of 
keeping the assignment secret. The problem is one of business 
routines that have been found to work in one way but which do 
not work in another. 

If accounts receivable financing cannot function on a notifica- 
tion basis and if Section 60(a) as construed by the Klauder and 
Vardaman Shoe Company decisions require notification, then the 
conclusion is obvious that such amendment (as so construed) will 
substantially reduce if not destroy accounts receivable financing. 
This process has in fact taken place although for the moment the 
problem is not as serious as it might be because under war con- 
ditions usual civilian practices and routines in this field are 
largely suspended. 
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Possibility of Further Amendment of the Bankruptcy 
Act as a Solution to the Problem 

It is recognized by all students of the subject that one solution 
of the problem would be to again amend Section 60(a) of the 
Bankruptcy Act. Considerable study has been given to this pos- 
sibility but in view of war conditions and other problems it is 
generally agreed that there is no reasonable prospect of effecting 
any such amendment for five or six years. 

Further, because of the growth of and greatly increased in- 
terest in accounts receivable financing and because of its potential 
great value in post war industrial and commercial development, 
particularly to smaller business men, a movement is taking place 
throughout the country to clarify the rules relating to accounts 
receivable financing for the purpose of removing much of the con- 
fusion heretofore existing in the situation. This is being done 
by the enactment of statutes in the various states which pre- 
scribe what the applicable rules will be. 


Activity in Other States 

In the State of New York and in other states following the 
New York common law rule no action is necessary nor is any 
legislation being introduced because under the New York rule 
accounts receivable financing can still thrive and prosper because 
in that state the first assignee prevails over the subsequent as- 
signee under all circumstances and therefore the amendment 
to Section 60(a) does not affect the business. 

Since 1941 and prior to 1945 the following states have enacted 
legislation dealing with this subject: Georgia, Pennsylvania, 
Ohio, Missouri, California, Rhode Island, Connecticut, Maryland, 
Virginia, and Illinois. 

In 1945 as of February 5 it is known that bills on the subject 
have already been introduced in the legislatures of the following 
states: Colorado, Indiana, Nebraska and New Hampshire. It is 
expected that in all, fifteen to twenty state legislatures will con- 
sider the subject in 1945. 


General Purpose and Theory of Massachusetts 
House Bill No. 642 


The general purpose of Massachusetts House Bill No. 642 is 
to permit the continuance of accounts receivable financing in the 
manner developed prior to the amendment of Section 60(a) of 
the Bankruptcy Act and the decisions construing that section. 
The general theory of the bill is to preserve the Massachusetts 








34 


common law rule that the prior assignee acquires a valid assign- 
ment without the necessity of recording or notification to the 
debtor but also to adopt the New York rule that the prior as- 
signee prevails even though the subsequent assignee first obtains 
payment of the account, or obtains a judgment or a negotiable 
instrument on or for it, or effects a novation with respect to it. 
The remaining provisions of the bill are designed to declare and 
preserve the rights of various parties under such general rule and 
to clarify certain particular problems where considerable con- 
fusion now exists. 


DeETAILED EXPLANATION AND ANALYSIS OF MASSACHUSETTS 
House Biiu No. 642 
Section 1 

By the definition of “account” the application of the bill is 
limited to true accounts receivable as distinguished from choses 
in action generally and other types of rights or instruments not 
intended to be covered. Specifically there is excluded from the 
definition sums to become due for goods not yet completed or 
services not yet rendered because those rights are essentially 
different in that they are dependent upon the further performance 
of the assignor. In true accounts receivable the assignor hag per- 
formed and nothing remains to be done in the transaction except 
the payment of the agreed price by the account debtor. Judg- 
ments are excluded from the definition “account” as are notes, 
drafts, acceptances, conditional sales contracts and other in- 
struments where rights are embodied in written instruments 
themselves. Sums due for personal services of an employee are 
excluded to avoid conflict with assignment of wages statutes. 

The definitions of “assignor” “assignment” and “assignee” are 
made broad enough to cover absolute transfers and also transfers 
by way of security. “Assignee” is made broad enough to cover 
persons with rights acquired from or through the assignee. 

“Subsequent assignee” is defined with particularity to avoid 
including, for example, a holder in due course who may happen 
to purchase or accept in pledge a note given to evidence an ac- 
count. 

The definition of “value” is substantially that of the Uniform 
Negotiable Instrument Law. 


Section 2 
By the first sentence of Section 2 the protection of the pro- 
posed statute is given to assignments of accounts which meet 
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three simple but basic requirements, namely, that the account be 
in writing, that the assignee has given value for it, and that the 
assignee takes the assignment in good faith. Where the rights of 
possible bona fide subsequent assignees are shut off, it was con- 
sidered inadvisable to protect oral assignments or mere donees 
or any assignee not acting in good faith. As to the rights of 
assignees falling in these classifications or in the case of assignees 
of choses in action not constituting accounts receivable, the bill 
provides no special protection and, therefore, the rights of such 
assignees are the same as they would be at common law or under 
other applicable statutes, if any. 

The words “which the assignor has power to transfer” avoids 
the statute validating an assignment by an insane person, or a 
minor, or by one who has previously assigned his rights under 
an account. 

The second sentence of Section 2 is designed to squarely nega- 
tive the possibility of a creditor or subsequent assignee acquir- 
ing in the account or its proceeds rights equal or superior to that 
of the first assignee where the first assignment meets the three 
basic requirements. 

Section 3 

Under the first sentence of Section 2 an assignment meeting 
the specified requirements is made valid whether or not notice 
is given to the account debtor or the account debtor consents to 
the assignment. In view of these provisions it is necessary and 
essential to protect the account debtor who may act in various 
ways in good faith without notice of the assignment. Section 3 
gives such protection. Further the account debtor’s rights of de- 
fense and under the contract are specifically preserved but rights 
of set-off and counterclaim are preserved only to the extent that 
they exist at the time of receipt of notice of the assignment. This 
latter rule would seem to be the most equitable rule and is the 
rule adopted by the Restatement of the Law of Contracts and 
by statute in various states. 

Restatement of Law of Contracts, Chap. 7, Sec. 167 

New Jersey Statutes Annotated, Section 2: 41-1 

New York Ciwil Practice Act, Sec. 267 (1) 

South Carolina Code, Sec. 398 

Virginia Code, Sec. 5768 
In cross checking this provision against existing Massachusetts 
statutes it was noticed that General Laws, Chapter 231, Section 
5 appeared to permit the obligor of a chose in action to exercise 
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against the assignee rights of set-off or counterclaim against the 
assignor created after notice of the assignment. The last section 
of the proposed bill amending General Laws, Chapter 231, Section 
5 reconciles any inconsistency between Section 3 of the bill and 
existing General Laws, Chapter 231, Section 5. 


Section 4 

Although Section 2 provides negatively that after proper as- 
signment no creditor or subsequent assignee can acquire rights 
in assigned accounts or their proceeds equal or superior to those 
of the first assignee, if this section were permitted to stand by 
itself the contention might be made that the bill merely preserved 
the Massachusetts rule but did not adopt the New York rule 
which permits the first assignee to recover from a subsequent 
assignee proceeds of. the account collected by the subsequent as- 
signee. To avoid any ambiguity on this score Section 4 provides 
affirmatively that the subsequent assignee is accountable to the 
first assignee for any proceeds of the account collected by him, 
for any judgment or negotiable instrument obtained on or for 
the account, or with respect to any novation effected with the 
account debtor concerning the account. Without Section 4, the 
right of the first assignee to recover proceeds collected by the 
subsequent assignee would exist only by implication and in a 
bill designed to clarify existing confusion, conclusions based on 
implications should be avoided. Therefore Section 4 clearly 
adopts the New York common law rule in this respect. 

Further, if by necessary implication from the provisions of 
Section 2 the first assignee has a right against the subsequent 
assignee for proceeds collected, presumably these rights would 
be enforceable for the ordinary six year period of limitations. 
Where it is possible that the subsequent assignee may be an inno- 
cent purchaser, it was considered advisable to provide a short 
one year statute of limitation with respect to this right of the 
first assignee against the subsequent assignee. This is accom: 
plished by the last proviso in Section 4. 

Section 65 

Although it may be doubted that the rule of Benedict v. Ratner, 
268 U.S. 353 (1925) which arose under the Personal Property 
Law of New York, is necessarily the law of Massachusetts (it 
was not followed in the case of In re Robert Jenkins Corporation, 
17 Fed. (2d) 554 (1927) ) no attempt has been made in the present 
bill to relieve the assignor-borrower of the necessity of remitting 
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to the assignee-lender the proceeds of collections obtained by him 
forthwith upon receipt. Such requirement of Benedict v. Ratner 
is not only necessary to preserve the realities of the situation 
but it has been found in practice that the insistence by the lender 
that the borrower remit proceeds of collection in the identical 
form received immediately upon receipt is one of the most effec- 
tive means to prevent misuse of the proceeds or other possible 
types of fraud that might be open to the borrower. 

However, in the New York courts attempts have been made to 
extend the doctrine of Benedict v. Ratner to unreasonable ex- 
tremes. See 

Bernard & Katz, Inc., 38 Fed. (2d) 40 (1930) C.C.A. 2nd 
Lee v. State Bank & Trust Company, 38 Fed. (2d) 45 (1930) 
C.C.A. 2nd; Re-hearing in 54 Fed. (2d) 518 (1931) 
Block v. Mill Factors Corp., 134 Fed. (2d) 562 (1943) C.C.A. 
2nd. 
In these cases the trustees in bankruptcy contended that because 
the lender-assignee did not at all times control all the merchan- 
dise which happened to be returned by the account debtor to the 
assignor, the entire assignments of the affected accounts and also 
outstanding assignments of all other accounts were rendered void 
under the Benedict v. Ratner doctrine. To avoid these extremes 
and to permit the assignor to continue to make adjustments and 
grant rebates, incidental activities inherently necessary to the 
assignor if he wishes to continue to do business with the account 
debtors, the New York legislature in 1943 enacted a statute the 
substance of which has been copied in the present Section 5. 
New York Personal Property Law, Section 45 


Section 6 

Prior to 1940 Federal statutes provided that assignments of 
claims against the United States could be made only under con- 
ditions which virtually prohibited such assignments. U. S. Re- 
vised Statutes, Sec. 3737 (U.S. Code, Annotated, Title 41 Sec. 15) 
U. S. Revised Statutes, 3477 (U. 8S. Code, Annotated, Title 31, 
Sec. 203). Under the Assignment of Claims Act of 1940 assign- 
ments were permitted under certain conditions provided that 
notice was given to three representatives or departments of the 
Government and to the surety on the assignor’s bond, if any. 

Since these Federal Statutes exist, it is necessary to make some 
reference to them, otherwise the proposed Massachusetts statute 
might be in conflict with them. The United States Supreme Court 
has held, however, that these statutes are for the protection of the 
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government and not for the regulation of the equities of the 
claimants as between themselves. 
Martin vy. National Surety Co., 300 U.S. 588, 594, 595 
(1936) 
McKenzie v. Irving Trust Company, 323 U.S. 365 (1945) 
Decided January 8, 1945 
In the light of these cases Section 6 provides that the proposed 

statute will not affect rights of the United States in any case of 
an assignment of a claim against the United States but will apply 
to the rights of all other persons interested in such assignment. 
By such provision conflict with the United States is avoided, but 
as between private persons, the rule in Massachusetts under the 
proposed statute with respect to assignments of accounts receiv- 
able due from the United States would be the same as in the case 
of any other type of accounts receivable. 

Prepared by 

Walter Malcolm 

1 Federal Street 

Boston, Massachusetts 

Special Counsel, Massachusetts Bankers 
Association. 


Supplementary Opinion of Mr. Malcolm 
BY PERMISSION FROM THE BULLETIN OF THE 
MASSACHUSETTS BANKERS ASSOCIATION 
80 Federal Street, Boston, Mass. 
August 20, 1945 
ConFuicts or LAws 
Accounts RECEIVABLE 


Several of our member banks have asked for information re- 
garding the Conflicts of Laws phase of assignment of accounts 
receivable. In response to these requests, we have asked Walter 
Malcolm, Esquire of Bingham, Dana & Gould to submit an opin- 
ion on this question. A copy of the opinion submitted by Mr. 
Malcolm is as follows: 

“Under date of April 9, 1945, you reported to us that one of the 
members of your Association had asked the following questions 
with respect to the recently enacted accounts receivable legisla- 
tion, namely Chapter 141 of the Acts of 1945. 








39 


We make a loan to a corporation having its principal place 
of business in Massachusetts, secured by an assignment of 
accounts receivable. The debtors are located in several 
States outside of Massachusetts. Would the Massachusetts 
law apply? 


bo 


We make a loan to a corporation whose principal place of 

business is in the State of Ohio, secured by an assignment 

of accounts receivable. The debtor may be located in several 

other States. Would the Massachusetts law apply? 

5. I have asked this second question having in mind that the 
State of Ohio has adopted a recording statute. 

“These questions raise the broad problem of what law will 
govern the rights of the parties to assignments of accounts re- 
ceivable made under circumstances, different phases of which are 
related to more than one state. This problem, which concerns a 
field known as Conflicts of Laws, is one of the most perplexing 
related to the subject of assignments of accounts receivable. By 
way of illustration of the complexity of this problem, there are 
at least six places to which a court might possibly look to find the 
proper law to determine the effectiveness of an assignment as 
between the parties: (1) the place of assignment; (2) the lender’s 
domicile; (3) the account-debtor’s domicile; (4) the borrower’s 
domicile; (5) the place of performance of the debtor’s contract; 
and (6) the place of performance of the borrower’s contract. If 
the question at issue should be which of two successive assignees 
or other claimants has superior rights, the scope of choice of the 
proper law might be broadened by the addition of two more 
places; (7) the place of the second assignment (or the place 
where the second claimant’s rights are purported to have arisen) ; 
(8) the domicile of the second assignee or claimant. 

“Another practical consideration making the Conflict of Laws 
problem complex is the fact that account-debtors are likely to be 
domiciled in widely scattered places, whose laws may differ be- 
tween themselves. Further, the fact that Section 60a of the present 
Bankruptcy Act may have the effect of endowing the trustee with 
the status of a theoretical purchaser or creditor as a measuring 
rod in the preference situation increases the confusion. 

“An examination of the authorities upon this Conflicts of Laws 
problem discloses that the law is confused and uncertain. Some 
of the problems have never been presented for solution, and others 
have been dealt with in an uncertain and unsatisfactory manner. 
Some of the confusion in legal analysis and the resulting incon- 
sistency in final results seems unfortunately to be the product of 
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desires on the part of the courts to arrive at predetermined con- 
clusions in certain situations of fact. On the question as to 
whether an assignment of receivables is valid between the parties, 
that is, between the borrower and the lender, there is some au- 
thority to the effect that this question will be determined by the 
law of place of assignment!; whereas other cases have held that 
this question will be determined by the law of the place of the 
borrower’s domicile. Where one of the claimants has asserted 
superior rights by virtue of garnishment, or attachment by trustee 
process, of the debt owed the borrower, there are cases suggest- 
ing that the law of the domicile of the account debtor will con- 
trol. On the question as to what law will govern if there have 
been two assignments of the same account, the transactions hav- 
ing multi-state phases, there is virtually no law whatsoever to be 
found.‘ 

“In view of this state of the authorities, as counsel asked for 
an opinion on the subject, we must say that no definite and 
authoritative answer can be given to the Conflicts of Laws prob- 
lem your member bank has raised. Nevertheless, certain practical 
considerations which may form the basis for action may be out- 
lined. 


FOOTNOTES 


1 Monarch Discount Co. v. Chesapeake & Ohio Railway, 285 Ill. 233, 120 
N. E. 743 (1918); Couret v. Connor, 118 Miss. 374, 79 So. 230 (1918); 
Appeal of Colburn, 74 Conn. 463, 51 Atl. 139 (1902). This is generally true 
of assignments of policies of insurance. See notes in 63 L. R. A. 858, 23 
L. R. A. (n.s) 978; 52 L. R. A. (n.s.) 281. 


2Union Trust Co. v. Bulkeley, 150 Fed. 510 (C.C.A. 6, 1907) ; Woodward 
v. Brooks, 128 Ill. 222, 20 N. E. 685 (1889). 


8 Of. Gordon v. Vallee, 119 F. (2d) 118 (C.C.A. 5th, 1941), aff’g 34 F. 
Supp. 467 (E. D. La., 1941), cert. denied 314 U.S. 644 (1941); Zipcey v. 
Thompson, 1 Gray 243 (1854); Ingraham v. Geyer, 13 Mass. 146 (1816). 
While in the ordinary case a foreign voluntary assignment, valid where 
made, will be given effect against a local attaching creditor, see Liver- 
more v. Jenckes, 62 U.S. 126 (1858), and cf. T'aylor v. Columbia Insurance 
Co. 14 Allen 354 (1867), a few courts aim to protect the local creditor by 
applying the law of the forum as the measure of validity. See In re Loeb 
Co., 178 La. 920, 152 So. 565 (1934) ; Consolidated Tank Line Co. v. Collier, 
148 Ill. 259, 35 N. EB. 756 (1893). 


4See Wishnick v. Preserves & Honey, 153 Misc. 596, 275 N. Y. Sup. 596 
(1932) (purporting to apply law of place of performance: Restatement, 
Conflicts of Law, § 354; the assignment was made there, however) ; Hanna 
vy. Lichenstein, 182 App. Div. 94, 169 N. Y. Sup. 589 (1918) (purporting 
to apply law of place of assignment). Van Buskirk v. Hartford Fire In- 
surance Co., 14 Conn. 5388 (1842), and Lewis v. Bush, 30 Minn. 244, 15 
N. W. 113 (1883), sometimes cited as cases in which the law of the place 
of assignment was applied, involved contests between an assignee and a 
subsequent attaching creditor. To the same effect is In re Queensland 
Mercantile Agency, [1891] 1 Ch. 536. 
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“In a Conflicts of Laws situation, the initial, and indeed per- 
haps the most difficult, problem for the court to decide is whether 
to apply its own law or that of some other jurisdiction having a 
connection with the material facts of the case. Where assign- 
ments are concerned, problems of this kind will generally arise 
upon the bankruptcy of the borrower-assignor. The forum for 
such bankruptcy proceedings is necessarily that of the borrower’s 
domicile. While the Conflicts rules as to assignments are as yet 
obscure, and we make no attempt to state what form they will 
ultimately take, there is some evidence of a tendency on the part 
of the courts to confine their attention to the laws of either the 
borrower’s domicile or the lender’s domicile. Possible explana- 
tions are that such a theory is tied closely to the realities of 
actual situations and some inclination to formulate rules in har- 
mony with the practices and understanding of business men. 
Some text writers have advocated the law of the place of assign- 
ment as being the controlling law but since assignments will 
usually be made either in the state of the lender’s domicile or that 
of the Borrower, in most cases the place of assignment does not 
increase the number of jurisdictions involved. We make no confi- 
dent prediction of this development. We simply say there’ is some 
evidence of this tendency and some practical reasons that it 
should be implemented by the courts. 

“We do not think that a state statute, no matter what kind it 
may be, whether validation, recording, or bookmarking, can 
afford a complete solution of the various Conflicts of Laws prob- 
lems which potentially exist in accounts receivable financing 
transactions. This is true because by the limitations intrinsic in 
its nature no state law has effect outside the jurisdictional limits 
of the state, except insofar as a court in another state may see fit 
to give effect to it. Consequently, concern should not be felt re- 
garding the Massachusetts statute in this respect because any 
type of state statute must be equally circumscribed in its opera- 
tion. 

“Furthermore, assuming that in accounts receivable financing 
operations the account debtors on the accounts are likely to be 
scattered in a number of states, the laws of which states may 
vary one from another, it is virtually impossible to base a course 
of conduct upon the laws of the states of domicile of the account- 
debtors because the mechanical problems arising from any such 
theory of operation would be so complex as to be prohibitive. 

“Having the foregoing considerations in mind, we believe that 
persons interested in accounts receivable financing have little 








choice but to operate under two relatively simple rules; at least 
until the law is more definitely established than it is at the pres- 
ent time. The first one is that if both the lender and the borrower 
are domiciled in one jurisdiction, e.g. Massachusetts, the parties 
must act on the assumption that Massachusetts law will control. 
The second suggested rule is that if the domicile of the lender is 
in one state and the domicile of the borrower is in another, the 
lender should so conduct himself that the assignment of the 
account receivable transfers a good lien to the lender under the 
law of both the state where the lender is domiciled and the law 
of the state where the borrower is domiciled. 

“It is entirely possible that under certain combinations of fact 
or if a case arises in a particular way such two operating rules 
will not give complete protection. We hazard the opinion, how- 
ever, that persons interested in account receivable financing will 
not find it feasible to operate under any more comprehensive set 
of rules with respect to the Conflicts of Law phases of the subject 
and consequently that the situation is practically one of accept- 
ing such general rules or not engaging in the business at all.” 


SHADES OF “SHALL” IN ONE SECTION OF A TAX TITLE STATUTE 

(A Paper read at the meeting of the Association of City Solicitors and 

Town Counsel at Swampscott, June 9, 1945 by Joseph Israelite, special 
counsel for the City of Chelsea) 

A striking example of construction of statutes as affected by 
changes of view of public policy is indicated in the decisions of 
the Supreme Judicial Court of Massachusetts which have in- 
volved the interpretation of various parts of sec. 61 of ch. 60 of 
the G. L. (Ter. Ed.) 

The full context of G. L. (Ter. Ed.) ch. 60, sec. 61 reads as 
follows: “Whenever a town shall have purchased or taken real 
estate for payment of taxes the lien of the town on such real 
estate for all taxes assessed subsequently to the assessment for 
payment of which the estate was purchased or taken shall con- 
tinue, and it shall be unnecessary for the town to take or sell 
said real estate for non-payment of said subsequent taxes, costs 
and interest; and on redemption from such taking or purchase, 
said subsequent taxes, costs and interest shall be paid to the 
town, and the payment shall be made a part of terms of redemp- 
tion, except that if any of the said subsequent taxes have not 
been certified by the collector to the treasurer to be added to 
the tax title account, then redemption may be made by payment 
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only of the amount of the tax for which the estate was pur- 
chased or taken and of such subsequent taxes as shall have been 
so certified, together with costs and interest. The collector shall 
certify to the treasurer not later than September first of the 
year following that of their assessment all subsequent taxes 
which become part of the terms of redemption and the treasurer 
shall give him a certificate stating that the amount or amounts 
have been added to the tax title account or accounts and the 
collector shall be credited as if the tax had been paid in money. 
A city or town which has assigned a tax title held by it shall, 
after such assignment, have all the rights and powers to take 
or sell the real estate affected thereby, for the non-payment of 
taxes, which it would have possessed had said city or town 
never been the holder of said tax title.” 

Obviously “shall” as it first appears in the statute is used in 
the sense of futurity. 

The second “shall” has a declaratory meaning. In other words, 
the lien for subsequent taxes is continued by operation of this 
part of the statute. 

The third instance is in the clause “and it shall be unnecessary 
for the town to take or sell said real estate... .” 

As here used coupled with the word “unnecessary”, the clause 
has been held to mean that a municipality holding a tax title 
cannot acquire a second tax title upon the same land. 

As a matter of history, Gen. Laws (Ter. Ed.) ch. 60, sec. 61 
was first enacted in 1919 (St. 1919, ch. 263). Prior to this time 
there was no provision for the continuation of the lien for taxes 
assessed subsequently to the assessment for payment of which an 
estate was purchased or taken. In order to preserve the lien for 
each year’s tax, it became the practice for municipalities to sell 
the same land for non-payment of taxes year after year, as the 
lien for each year’s tax was,a distinct lien, paramount to all 
previous tax liens. Keen vy. Sheehan, 154 Mass., 208, 209. 

In 1918, the City of Cambridge discovered that when it be- 
came the purchaser of land sold by its collector of taxes at tax 
sales in 1909, 1910, 1911, 1912 and 1913, these titles were sub- 
ject to the lien of a private individual who claimed title under 
a tax deed of 1915. Chadwick v. Cambridge, 230 Mass., 580, 581. 

The statute of 1919 followed to correct the situation disclosed 
by the Chadwick case. In the first case under this act the Court 
said: 

“The purpose of the statute is twofold, (1) to relieve the city 
or town from redeeming land which it has purchased for pay- 
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ment of taxes from the paramount lien which arises from taxes 
assessed after those for the collection of which the sale was 
made; and (2) to save to the tax payer and owner the costs 
and expenses which are an incident of any sale for subsequent 
taxes. . . . Assuming the purchase by the city or town to be 
valid, the intent of the statute is plain that it shall not again 
sell the purchased real estate for payment of taxes but shall 
have a lien thereon until a redemption or foreclosure of the 
right to redeem.” Landers v. Boston, 267 Mass., 17, 19, 20. 

This interpretation still controls. Boston v. Jenney, 282 Mass., 
168. Snow v. Marlborough, 301 Mass., 422. Quincy v. Wilson, 305 
Mass., 229. Boston v. Barry, 315 Mass., 572, 576. Boston v. De 
(Grasse, 1945 (Mass.) Adv. Sh. 107, 108. 

The fourth “shall” relates to redemption in the clause “such 
subsequent taxes as shall have been so certified, together with 
costs and interest.” This language has been held mandatory. 
Boston v. Barry, 315 Mass., 572, 575, 576. Boston Five Cents 
Savings Bank vy. Boston, 1945 (Mass.) Sh. 563, 567. ‘ 

The following sentence containing the fifth “shall” — “The 
collector shall certify to the treasurer not later than September 
first ...”, and referring to the subsequent taxes — has been held 
to be as “directory”; likewise, that following part reading, “. . . 
the treasurer shall give him a certificate... .” 

“We think that the statutory provision fixing the time for 
certification is merely directory, [declaratory in 1944 (Mass.) 
Adv. Sh. 271, 276] and that compliance with it is not essential 
to the validity of certification.” Boston v. Barry, 315 Mass., 572, 
578. Chelsea v. Richard T. Green Co., Mass. Adv. Sh. (1945) 455. 
Boston Five Cents Savings Bank v. Boston, Mass. Adv. Sh. (1945) 
563, 567. 

When is the time limit for certification? While not expressly 
answered by the Supreme Judicidl Court, it would appear that 
the time limit would be up to redemption or tender of redemp- 
tion mentioned in Gen. Laws (Ter. Ed.) ch. 60, sec. 62, and that 
this tender would not mean an oral or written offer or pleading but 
the actual proffer of the amount due. In the absence of redemption 
or offer of redemption, certification could be made up to the 
time of the final decision in the Land Court. Chelsea v. Richard 
T. Green Co., Mass. Adv. Sh. (1945) 455. 

At this point, the natural query arises: how does the Supreme 
Judicial Court construe the word “shall” in a mandatory sense, 
and in the very same statute and eleven words later and referring 
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to the same subject matter of certification, interpret the same 
word “shall” as possessing a directory quality? 

Prior to 1915, when real estate was sold for non-payment of 
taxes, the purchaser obtained a title which became absolute by 
the mere lapse of time if the owner failed to redeem within a 
specified period. St. 1909, ch. 490, Part II, secs. 59-70. Being an 
in invitum proceeding, the collector of taxes was held to the 
strict performance and to the minute degree of every step in the 
proceedings. Shurtleff v. Potter, 206 Mass., 286, 288. Wood v. 
Wilson, 256 Mass., 340, 342. 

By the dawn of the twentieth century, the sale of land for 
non-payment of taxes had become so surrounded by technicalities, 
a tax title thus became almost unmarketable. 

In 1915 the Massachusetts Legislature (following the report 
of a special commission of which Hon. Charles T. Davis was 
chairman House 1600 of 1915) made a sweeping change in the 
system of tax sales or takings. The right to redeem was made 
to continue until foreclosed by decree of the Land Court upon 
petition filed after the expiration of two years from a sale or 
taking of land for taxes. Until foreclosure the tax title owner 
now holds title merely as security for repayment of the pur- 
chase price with intervening charges and interest. It is in reality 
a lien. St. 1915, ch. 237, now Gen. Laws (Ter. Ed.) ch. 60, secs. 
45, 50, 54, 65-75. Fall River v. Conanicut Mills, 294 Mass., 98, 
100. Boston v. Barry, 315 Mass. 572, 574. Nichols, Taxation in 
Massachusetts (3rd. ed.) p. 417. 

After the enactment of St. 1919, c. 263 providing for the con- 
tinuation of the lien for subsequent taxes, amendments followed 
which transferred previous duties of the collector to the treas- 
urer. St. 1927, ch. 126, sec. 2 provided for the setting up on the 
books of the municipality, “whether kept by the treasurer or 
otherwise”, of a tax title account, to which was to be charged 
the amount stated in the deed, the cost of recording the same, 
all uncollected taxes assessed subsequently, with all costs and 
charges. St. 1928, ch. 10 specified the treasurer as the receiving 
officer of the amount necessary, for redemption. See Gen. Laws 
(Ter. Ed.) ch. 60, sees. 50, 62. But how was the treasurer to 
know the amount of subsequent taxes? The only official to whom 
the assessors were authorized to send the tax warrants was the 
collector (Gen. Laws (Ter. Ed.) ch. 59, sec. 53). There was no 
provision for interdepartmental communication and no provision 
to credit the collector for these items so that he could be re- 
lieved of his liability on his bond. 
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The depression beginning in 1930 caused our municipalities 
to become inundated with tax titles as property owners found 
it increasingly difficult to pay. By St. 1933, ch. 49, cities and 
towns were permitted to borrow on their titles from the Com- 
monwealth. In the same year, the Commissioner of Taxation 
requested legislation that “upon redemption the taxes paid would 
be credited on the books of the collector and upon foreclosure 
the subsequent taxes would also be credited to the collector.” 
(Committee Reports of Legislature in archives). Therefore St. 
1933, ch. 325 was passed. Section 9 of this Act amended St. 
1919, ch. 263, leaving the first part unchanged, but altering the 
portion following the semi-colon in the first sentence. This sec- 
tion provided that the certification of the collector was to be 
made on September first of the year following that of their as- 
sessment of all subsequent taxes. Section 17 of the Act provided 
that the collector was to be credited with the amount of the 
subsequent taxes which had become part of the terms of redemp- 
tion in any tax title held by a city or town. Gen. Laws (Ter. Ed.) 
ch. 60, sec. 95. 

The “certification” statute of 1933 was merely intended to “fix 
a time when the responsibility of the collector ends and that of 
the treasurer begins.” Boston v. Barry, 315 Mass., 572, 577. 

That it was the intent of the Legislature merely to clear the 
accounting situation between the books of the collector and the 
accounts of the treasurer appears when we read the preamble 
of St. 1934, ch. 48, which struck out the words “on September 
first” in the last sentence of St. 1933, ch. 325, sec. 9, and inserted 
in their place the words, “not later than September first.” The 
emergency preamble of St. 1934, ch. 48 specifically stated that 
its purpose in part was to enable cities and towns to raise 
money by borrowing on tax titles. This amendment (just as the 
1933 statute), left the first part of the statute, first enacted in 
1919 and referring to the continuation of the lien for subsequent 
taxes wnchanged, and altered only the terms of redemption. It 
was not the intention of the Legislature to alter the liberal trend 
of statutes and decisions that, began with St. 1915, ch. 2387. 
St. 1915, ch. 237, sec. 17; St. 1941, ch. 84; St. 1943, ch. 471, sec. 
1, Gen. Laws (Ter. Ed.) ch. 60, sec. 37. Fall River y. Conanicut 
Vills, 294 Mass., 98. Marlborough vy. Poorvu, 305 Mass., 124. 
Lenox vy. Oglesby, 311 Mass., 269. Boston v. Barry, 315 Mass., 
572, 578. 

This liberal trend, following “views of public policy in the last 
analysis”, was violently disrupted by a decision of the Massa- 
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chusetts Supreme Judicial Court which came down in May of 
1940. The first opinion not only held that “subsequent taxes 
must be certified within the time therein prescribed in order to 
be included within the amount required to be paid upon re- 
demption”, but also stated that “successive certifications for 
succeeding years are required for keeping alive the lien for the 
tax for any of those years... .” Boston v. Cable, Mass. Adv. Sh. 
(1940) 851-856. The decision was far reaching, affecting not 
only the thousands of tax titles held by the city of Boston but 
also those held by other cities and towns in the Commonwealth. 
Not only was the credit of these cities and towns imperiled, but 
the financial structure of the Commonwealth itself was involved 
because of loans made to municipalities on their tax, titles. See 
Brief at p. 60 of Corporation Counsel of City of Boston in 
Boston vy. Barry, 315 Mass., 572. 

As a result of a petition of the Corporation Counsel of the 
City of Boston requesting a rehearing in the Cable case, the 
first rescript was withdrawn, and some of the language pertain- 
ing to the effect of certification upon the lien for subsequent 
taxes was deleted in a second opinion handed down in June, 
1940. The ratio decidendi of the decision, however, holding that 
the requirement of certification was mandatory, was not altered. 
Boston v. Cable, 306 Mass., 124. 

The effect was immediate. In petitions of municipalities pend- 
ing in the Land Court, amendments were filed by respondents 
alleging improper certification. The City of Boston proceeded 
to trial on another case for the purpose of requesting the Massa- 
chusetts Supreme Judicial Court to re-examine the doctrine of 
the Cable decision. That case was Boston vy. Barry, argued be- 
fore the Supreme Judicial Court in April, 1941. In the mean- 
time, all cases in the Land Court where respondents filed the 
defense of improper certification were continued generally, pend- 
ing the decision of the Barry case. But ef. Lynch v: Boston, 313 
Mass. 478, 481. 

While the case of Boston v. Barry was still under considera- 
tion by the Supreme Judicial Court of the Commonwealth, an 
opinion came down from the United States District Court for 
the District of Massachusetts holding that the question of certifi- 
cation had no bearing upon the continued existence of the lien 
for subsequent taxes. U’. S. v. Five Acres of Land et al. 51 Fed.., 
Supp., 17 (1948). U. S. v. Five Acres of Land et al. 56 Fed., 
Supp., 628 (1944). Cf. Chelsea v. Richard T. Green Co., Mass. 
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Adv. Sh. (1945) 455. Richard T. Green Co. v. City of Chelsea 
(U. 8. Circuit Court of Appeals for the First Circuit, June 1, 
1945, 149 F. (2d) 927, 929). 

The Barry case was held up almost three years before a de- 
cision came down from the Massachusetts Supreme Judicial 
Court in March 1944. It completely reversed the Cable case. 

“We think that the statutory provision fixing the time for 
certification is merely directory and that compliance with it is 
not essential to the validity of certification. The rigidity of the 
Cable case ill comports with the liberal trend of statutes and 
decisions that began with St. 1915, ch. 237. The case of Boston 
v. Cable, 306 Mass., 124, is now overruled.” Boston v. Barry, 
315 Mass., 572, 578. 

Thus remains the law today, in keeping with the intent of 
the Legislature and the trend of public policy. As the Supreme 
Judicial Court stated in a subsequent case: “The Barry case did 
not change the law. It merely decided what had been the law 
all the time, even during the period when the Cable case was 
thought to state the law.” Chelsea v. Richard T. Green Co., Mass. 
Adv. Sh. (1945) 455. Boston Five Cents Savings Bank v. Boston, 
Mass., Adv. Sh. (1945) 563, 567. 

“Taxes are essential to the efficient action of government, nay, 
even to its existence, and the provisions enacted for their collec- 
tion should be so construed as to reach the end desired and not 
to furnish to the taxpayer any easy way of evasion or escape, 
to the end not only that taxes may be assessed, but, what is more 
important, that they may be collected.” Curtiss v. Sheffield, 213 
Mass., 239, 245. 

Recognition of the fundamental Benthamite principle that 
laws exist for the greatest good of the greatest number — as 
paraphrased by the late Justice Holmes in his first lecture on 
“The Common Law” — is the true explanation of the varying 
shades of the interpretation of the word “shall” in Gen. Laws 
(Ter. Ed.) ch. 60, sec. 61. 

JosEPH ISRAELITE 
Chelsea, Massachusetts 














49 


BIGGER AND WORSE FICTIONS? 

An Analysis of the “Definition” of the Signature Machinery in 
the 48th (the I. € R.) Amendment, recently quoted in an Advisory 
Opinion of the Justices, 1945 Advance Sheets. 

In June, 1945, at the request of the Senate, the Justices of the 
Supreme Judicial Court rendered an advisory opinion on certain 
questions under the 48th amendment of the Constitution, known 
as the “I and R” amendment. The soundness of the specific an- 
swers to the questions is not questioned in the following dis- 
cussion, but in the introductory part of the opinion appears the 
following passage: 

The constitutional provisions relating to an initiative 
petition for a law were for the purpose of providing for the 
exercise by the people of the power expressly reserved to 
them by art. 48, I, whereby “the people reserve to themselves 
the popular initiative, which is the power of a specified num- 
ber of voters to submit constitutional amendments and laws 
to the people for approval or rejection.” Thus, the basic pur- 
pose of the constitutional provisions relating to initiative 
petitions for laws is to provide for legislation by the people. 
Though this is the basic purpose of these constitutional pro- 
visions, a limited power is conferred thereby upon the Gen- 
eral Court to vote upon the enactment of a law proposed by 
an initiative petition, obviously for the purpose of permitting 
the General Court by enacting such a proposed law to render 
unnecessary the submission thereof to the people. The limited 
power so conferred upon the General Court is stated in 
language mandatory in form that “a vote shall be taken by 
yeas and nays in both houses before the first Wednesday 
of June upon the enactment of such law.” 

The question submitted raises the point whether it was 
within the limited power conferred upon the General Court 
for either branch thereof to take a vote on or after June 6, 
1945 — the first Wednesday of June — upon the enactment 
of a law proposed by an initiative petition. 


References to the phraseology of this amendment appeared in 
earlier advisory opinions in 309 Mass. pp. 559, 635, but the pas- 
sage quoted above in the opinion of June, 1945, appears to be 
the most wholesale reference to the preamble without analysis 
of its phraseology in the light of constitutional history that has 
yet appeared. Realizing fully the intellectual danger of “dealing 
not with things, but with words” referred to by John C. Gray 
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in the preface to his book on. “The Nature and Sources of Law” 
we believe that the language of the preamble deserves close 
analysis in the light of the constitutional nature of the operative 
instrument of government as it stood from 1780 to 1917, because 
we respectfully suggest that there is practical danger in future 
that the courts and the public may be unconsciously misled by 
rhetorical language unless its exact meaning is closely analysed 
as applied to the practical operation of the initiative against the 
judgment of the elective representatives of all the people, men, 
women and children and their “posterity” (mentioned in the 
“Preamble” to the original constitution), at a state election with 
a light vote on a stormy day in regard to long complicated and 
misunderstood proposals. 

In a volume of “Collected Legal Papers” by Mr. Justice Holmes, 
he said: ; 

“T am struck with the blind imitativeness of man, when 

I see how a doctrine, a discrimination, even a phrase, will 

run in a year or two over the whole English speaking world.” 

In this case the phrase “the people reserved to themselves” is 

the phrase which calls for practical analysis as applied to the 

most powerful machinery of government operated, not by elected 

representatives with official responsibility, but by ten private 

citizens responsible only to the criminal law and with the capacity 
to collect signatures. 

By the Constitution of 1780 and its continuous support as the 
operative instrument of Government for 137 years the general 
legislative authority of the whole people of Massachusetts and 
of their posterity during that period was’ conferred upon their 
elected representatives in the general court subject to the quali- 
fied veto power of the governor. The “I and R” amendment was 
not part of a new constitution. It was simply one of the specific 
amendments submitted by the Convention of 1917 and ratified at 
the polls and to be interpreted as such. This fact, in itself, sug- 
gests that the word “reserve” is rather inappropriately rhetorical 
in such an amendment. 

Being strongly convinced of the seriousness of this question for 
the future we reprint the substance of the discussion of this 
matter in the “Quarterly” for June 1941. 

“In a book, under the title, ‘Hoaxes,’ published by the Mac- 
millan Company in 1940, Mr. Curtis J. MacDougall says in his 
preface: 
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‘Hoaxes should serve as a warning to all of us on our be- 
liefs, attitudes, opinions, prejudices, and biases. . . . Through- 
out history mobs have formed and become hysterical; gov- 
ernments have fallen; reputations have been made and de- 
stroyed ; international relations have been strained, and wars 
have been fought, all as a result of hoaxes which were ex- 
posed too late. . . . Whether the public likes to be fooled, 
as the great Barnum declared, or is fooled for other reasons, 
it always has been. And it probably always will be.’ 

“Of course, what he calls ‘Hoaxes,’ may be intentional prac- 
tical jokes, deliberate deceptions, political oratory, or the results 
of reasoning based on mistaken assumptions. In his various 
chapters on the history of ‘Hoaxes, it is curious that he does 
not refer to the history of fictions in the development of law, 
which have had both fortunate and unfortunate results. 

“Some years ago, however, Judge Learned Hand, in a review 
of one of Judge Cardozo’s books, said, ‘We have grown more 
self-conscious of late, and can no longer content ourselves with 
fiction.’ That is true of some fictions, but it is a serious ques- 
tion how far our government is possible without a certain 
amount of fiction in the form of theories or assumptions which 
have some basis in the facts incident to representative govern- 
ment. Thus, the so-called ‘presumption’ that everybody knows 
the law is merely a way of saying that knowledge of the law 
for some purposes of government is immaterial. The ‘presump- 
tion’ of validity of legislative acts, we are told, by the late 
James B. Thayer, is based on the assumption ‘that virtue, sense 
and competent knowledge, are to be attributed to. . .’ the legisla- 
ture, as the ‘majestic representative of the people.’ These are 
large words stating a reasonable theory, but involving, in fact, 
a certain amount of necessary fiction in the light of human nature 
and experience.” 

The question as to the extent to which such fictions should 
be carried in the operations of government and in judicial think- 
ing, as a matter of commonsense, is a serious one which calls 
for advance thinking, as it is likely to arise in future in unex- 
pected ways. The question whether there was any “presumption 
of validity” in regard to legislation under the initiative and 
referendum was discussed in the QuarTeRLY for August, 1924 
(Vol. IX, No. 6, pp. 38-40). As pointed out in that article “the 
I. and R. consists of two separate machines of government, the 
initiative and the referendum. While they have always been 
‘politically’ inseparable, they are in fact very different.” 
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“The full definition of the I. and R. reads: 
Legislative power shall continue to be vested in the Gen- 
eral Court; but the people reserve to themselves the popular 
initiative, which is the power of a specified number of voters 
to submit constitutional amendments and laws to the people 
for approval or rejection; and the popular referendum, which 
is the power of a specified number of voters to submit laws, 
enacted by the General Court, to the people for their ratifica- 
tion or rejection. 

“Then follows the list of excluded matters such as religion, 
the judiciary, etc., limiting the scope of the initiative and ending 
with the provisions. 

“The ‘Definition’ can not be read independently of the limita- 
tions in the paragraphs immediately following. For the most part, 
it is a rhetorical statement which contains, in the case of the 
‘initiative’ in particular, an explanation which attempts to iden- 
tify a power reserved by ‘the people’ to themselves with ‘the 
power of a specified number of voters’ to force the submission of 
certain measures to the people.’ This fact and rhetorical language, 
call for critical analysis in its interpretation when the great rep- 
resentative principle in the background of government is alleged 
to be affected. 

“The use of the word ‘reserve’ in particular when connected 
with the substance of the amendment requires analysis if the 
language is to be given any reasonable meaning. It is perfectly 
obvious, and has been ever since the matter was before the con- 
vention, that ‘the people’ of the Commonwealth did not ‘reserve’ 
to themselves anything whatever by this amendment. What they 
did do was to separate from the general legislative power of the 
General Court a limited power. This power over ‘all the people’ 
was thus separated by the ‘voting people’ and granted to any 
ten individual citizens and those who supported these with signa- 
tures. To this extent, they modified our representative system 
as it existed previously. This fact was specifically pointed out 
by ‘W. M. W.’ (William M. Warren), one of the closest observers 
of the sessions of the convention, in an entertaining account 
which appeared in the Boston Herald for November 18, 1917. In 
discussing the ‘definition’ he said, ‘Just try to think it through. 
“The people reserve to themselves . . . the power of a certain 
number of voters,” — that is to say, a certain number of voters, 
not specified, have a power which the people reserve to them- 
selves. See” (Cf. also, another discussion of the ‘definition’ in 
the Herald for November 29, 1917.) 
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“It is submitted, therefore, that as far as any reservation of 
power is concerned, nothing of the kind took place. The effect of 
the I. and R. amendment was necessarily from its nature a strictly 
limited grant of power to individuals who while they hold their 
power ‘in trust’ theoretically, as they do their votes, yet have no 
official responsibility, but are subject merely to the sanctions of 
the criminal law and their own consciences as citizens of the 
Commonwealth in the use which they may make of the political 
power thus granted. Considering the nature of such a power and 
the lack of responsibility involved in its exercise, it is obvious 
that, as the constitution exists for the protection of the rights of 
the people as a whole, the exact scope of this power must not 
be clouded by vague rhetoric. 

“Examined from this point of view, it seems clear that the 
limited power thus granted is very much narrower than the gen- 
eral legislative power and the still broader representative power 
conferred upon the General Court by the original constitution.” 

The article from which these paragraphs are quoted shows 
how the questions may arise at any time (see 9 M. L. Q. No. 5, 
July 1924). 

Supplementing the foregoing we submit with confidence that 
the meaning of the I. & R. amendment would be exactly the same 
if the so-called “Definition,” or preamble, had been omitted en- 
tirely. 

In order to make its rhetoric mean anything we would have 
to assume that the people were asked by the convention to take 
back, and that voting people who ratified the amendment did 
take back, on behalf of all the people, all the legislative power 
conferred on, or delegated to, the General Court in 1780 and 
confirmed by 137 years of active support, and that the voting 
people in 1917, having taken all this back, redelegated “legisla- 
tive power” to the General Court by the word “continue”, “re- 
serving” something to voting people of the future in the name 
of all the people. 

Now it is perfectly obvious that nothing of the kind happened. 
The Convention was not framing a whole new constitution and 
stating a philosophy of government in the “preamble” in 18th 
century language as they did in 1780. They were simply patching 
the original document with a new piece of machinery, strictly 
safeguarded in certain respects, by which ten citizens, supported 
by signatures, could force the people to vote on measures against 
the judgment of the elected representatives of all the people. 
The referendum is simply a popular veto mechanism like the 
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governor’s veto power. The initiative is the affirmative forcing 
machine in the hands of a small minority and signatures col- 
lected as many signatures are collected. The requirement that the 
legislature must vote on a measure before the first Wednesday 
in June was not a power “conferred” on the legislature. It was 
a provision that the legislature should vote on the measure, if it 
wished to, by a certain time in order to give time to collect more 
signatures if the vote was not favorable. But if a petition for the 
same measure is admitted by the Committee on Rules after the 
first Wednesday in June and adopted there is nothing whatever 
in the amendment to prevent this exercise of legislative power 
granted in 1780 and the initiative petition would stop because 
there would be nothing left to vote on at the state election. 

For the origin of the “Definition” see M.L.Q. No. 3 for January, 
1917, p. 191 at p. 200. It contains neither law nor philosophy 
and, as already suggested, adds nothing to the substantive pro- 
visions of the amendment which were thoroughly debated through- 
out the summer of 1917. We state this with some confidence as 
we listened to the entire debate from the gallery during the 
summer of 1917. 

These comments are not written in any spirit of hostility to 
the amendment but merely in the interest of common sense in 
considering realities when it is applied to the practical business 
of its operation. We submit that there is nothing in any of the 
opinions of the justices, or in any decided case since 1917, which 
required any reliance whatever on the rhetoric of the “Defini- 
tion” and, in the interest of clear thinking about the operation 
of a most powerful, but little understood, signature machine, we 
respectfully suggest that the practice of quoting the “Definition” 
as if it really had any practical bearing on the interpretation 
of the amendment, be discontinued in future. The evidence of 
irregularities in the collection of signatures which has appeared 
in connection with some petitions is a practical warning against 
relying on irrelevant rhetoric when the whole people and their 
seasoned representative system are involved. This discussion 
may be important in connection with future unknown questions. 

The attention of those interested is called to the fact that the 
entire newspaper story of the convention in all Massachusetts 
newspapers, collected by the Massachusetts Bar Association 
through a clipping bureau in twenty-four scrapbooks, is deposited 
in the Massachusetts Historical Society. 


F. W. G. 
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ADVERTISING TILE BAR BY BAR ASSOCIATIONS 
The Plymouth County Bar Association recently started some- 

thing and a committee of the Middlesex Association recently 

issued the circular to its members which is reported below. 

We are informed that the response to the circular was emphatic 
in favor of the plan of the committee. 

When, as, and if, the Massachusetts Bar Association has avail- 
able funds the question of advertising the bar will arise on a 
state-wide basis. Such possibilities should be thought about. 

We have been told that some members of the bar question the 
propriety of such advertisements. We do not agree with that 
view provided the form and content is in good taste and without 
sensational aspects inappropriate to the profession. Some twenty- 
five years or so ago former Chief Justice Hughes — at that time 
an Associate Justice of the Supreme Court of the United States 
— stated, in an address, that it was one of the great functions 
of the American Bar to explain to the people their own institu- 
tions. One of their institutions is the judicial system and the 
body of law which it administers, and of that system the bar 
is an integral part. 

We believe it to be a fact, known to travelling salesmen, business 
solicitors and social workers, particularly in the country dis- 
tricts, that a large number of people know little or nothing 
about lawyers or of the advisability of consulting them in re- 
gard to their affairs. It is probable that many of these people 
have a vague idea that all lawyers are suspicious characters. 
This has been true in the past and is probably true today. 
Following out the suggestion of Mr. Justice Hughes it seems 
to be, not only proper, but distinctly in the public interest, that 
the bar, collectively, should inform such people about the pro- 
fession, its proper and necessary functions, and its practical 
value and importance to them in connection with their own 
affairs. 

As we see it the only questions, therefore, are those of good 
taste, and of funds available for the purpose. We think the Plym- 
outh Bar Association deserves credit for its experiment and that 
the circular of the Middlesex Association (see p. 56) deserves 
attention. 

The editor is solely responsible for these views which are ex- 
pressed for the purpose of provoking discussion. 

What do you think about it? F. W. G. 
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THE CIRCULAR OF THE MIDDLESEX 
BAR ASSOCIATION 

The undersigned have been appointed a Committee to ‘con- 
sider and report on advertising by the Middlesex Bar Associa- 
tion. We find that such advertising has already been done by the 
Plymouth and Winnipeg Bar Associations with such good results 
that the project is receiving liberal assistance from the Bar. The 
object is to acquaint the public with the service which the Bar 
can render to protect them and save them from trouble and 
expense in the matter of contracts, wills, accidents, taxes and 
many other affairs. 

We are writing you to ascertain whether the Bar of Middlesex 
County is in favor of this project and ready to support it. Middle- 
sex County is so large and we are so anxious to benefit all com- 
munities that we should like your advice as to the mechanics of 
the operation. Please answer these questions: 

A. Whether you are in favor of the project. 

B. Whether you are ready to support it financially. 

C. Would you be in favor of an assessment by the Association 
on all members for this purpose, the advertising to be distributed 
by the Association as equitably as possible? 

D. Would you prefer that groups in each city and town should 
collect money for advertising in the local newspapers of those 
cities and towns? 

Your Committee has made a careful study of the subject and 
is very much in favor of a dignified campaign by your Association. 
Such advertising by a Bar Association is held entirely ethical by 
the American Bar Association. 

In order to enable you to understand the nature of the proposal 
we are enclosing with this letter some samples of advertising by 
other Bar Associations which has proved so helpful. Please reply 
on enclosed postal and make any other suggestions you can. 

ArtHur W. BLAKemorE, Chairman, 
27 State Street, Boston. 
Paut M. Foss, 
27 State Street, Boston. 
RicHarp B. WALSH, 
500 Chalifoux Building, Lowell. 
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WILLS 


You have never made a Will 

There has been an increase in your family 
since your Will was made 

Your Will is over ten years old 


SEE YOUR LAWYER 


LAWYERS are qualified by training and experi- 
ence to be executors, trustees or co-trustees. Only 
lawyers are permitted by law to make a practice 
of drawing Wills. 


Wills Are Not Expensive 
This information is given as a public service by the 
PLtymoutH County Bar ASssocIATION 
with the approval of the Committee on Professional 
Ethics of the American Bar Association 

[The above advertisement was published on the first page 
of the Brockton Enterprise on April 24, 1945. This is one of 
a series of advertisements which are being published by the 
Plymouth County Bar Association.] 

[Editorial Comment. The sweeping statement that “law- 
yers are qualified by training and experience to be trustees,” 
while true of many lawyers in every sense and theoretically, 
of all lawyers, so far as the legal aspects of a trust are 
concerned, is, perhaps rather too broad for such an adver- 
tisement. F. W.G.] 


WILLS 


Wills should be drawn when you are mentally 

sound and in reasonably good physical health. 

Wills executed during a last sickness are often 

contested at great expense to the estate. 

Call your Lawyer for an appointment and have 

your will made while you are in good health. 

Wills are not expensive. 

See your Lawyer today and avoid litigation 

tomorrow. 

This information is furnished as a public service 
by the 


PitymMoutH County Bar ASSOCIATION 
[Brockton Enterprise, July 5, 1945.] 
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BEFORE You AGREE 
to Buy or Sell Any Real Estate 
SEE YOUR LAWYER 


He will draw an agreement which will prevent 


trouble and misunderstanding later on. 


BEFORE You BUY 


a house or even a piece of vacant land a Title 

examination by Your LAWYER is a necessary 

safeguard and a sound investment. 

This information is given as a public service by the 
PLymMovutH County Bar ASSOCIATION 


[Brockton Enterprise-Times. May 10, 1945.] 


NOTICE 


Valid claims for personal injuries are often 
denied because of lack of notice. : 
Your Lawyer knows how and when to give 
proper notice of injury. 

If you are injured in an accident 


FIRST — Catt Your Doctor 
THEN — Catt Your LAwyYER 


This information is given as a public service by the 
Pitymovuru County Bar ASSOCIATION 
{The above advertisement was published in the Brockton 


Onterprise for June 4, 1945.] 
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PARTNERS 


When one general partner dies 
a partnership ends 
What then are the rights of the deceased part- 


ner’s widow? 


What are the rights and duties of the surviving 


partner or partners? 


If you are a member of a partnership call 


YOUR LAWYER for an appointment 


He will review with you what follows when death 


terminates a partnership. 


A consultation with YOUR LAWYER today 


may prevent an expensive lawsuit tomorrow. 


This information is given as a publie service by the 


PLymoutH County Bar ASSOCIATION 


INCOME TAXES 
* 
SEE YOUR LAWYER 


* 


Many Legal Problems 


Are Involved 


* 


Bar ASSOCIATION OF THE City OF CAMBRIDGE 


[Cambridge Chronicle, February 8, 1945.] 
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[Clipping from American Law and Lawyers, July 27, 1945.] 


WINNIPEG BAR ADVERTISING LAWYERS’ WORK 
Its “Diary of Harold Lex” is 
Found to Be Producing Results 
after Year’s Try 
Make Use of Newspapers 
Winnipeg. 

It took a long time for Lawyer Harold Lex to get his story 
before the public in the form of paid newspaper advertising. But 
there won’t be any trouble from now on, for in a year’s campaign 
he proved that he could get business for the legal profession. 

Lex, an imaginary character, comes in contact with many 
people who have had interesting and often painful experiences. 
Ife reports regularly on these experiences, where they illustrate 
the value of a lawyer’s service, in the advertising columns of the 
Winnipeg Free Press and the Winnipeg Tribune. 

Bar Association Campaign 

The campaign cost the Manitoba Bar Association $2,200 last 
year, for which members were twice assessed $5.00 each. Though 
it took the Public Relations Committee three years to obtain such 
an appropriation no difficulty is being experienced in renewing it. 

It was felt by the committee that the service rendered by con- 
scientious lawyers to their clients seldom attracted any attention, 
whereas an infrequent lapse from professional rectitude was 
widely observed. 

The advertising was designed to give the public a better ap- 
preciation of wide range of services offered by the lawyers and of 
the dangers of acting without legal advice. 

Excerpts from Diary 

Each advertisement is an excerpt from the diary of Harold 
Lex. For instance: 

“Thursday : 

“Mr. A. was very upset when he came to my office. To his 
dismay he had discovered that he did not have title to the property 
on which he had built his home. His title covered the vacant lot 
next door, on which he had paid taxes. Three years previously he 
had purchased the lot. A well-meaning friend offered to save him 
money by ‘fixing up’ the legal transfer papers. That case took a 
bit of untangling. 


“T did not have to tell him his friend’s advice cost him money. 
He knows!” 
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And here is Mr. Lex’s observation on the case of the man who 
failed to make a will: 
Cost Widow $10,000 

“Tuesday : 

“Tt certainly does pay to make a will. Mrs. R. was in the office 
today with regard to the administration of the estate of her hus- 
band who died last week. She said that her husband had always 
intended to make a will but never got around to it before his 
death. It certainly came as a shock to her when we had to tell 
her that two grown-up stepsons who had left home and were in 
prosperous circumstances would each be entitled to a third share 
in her husband’s estate. Instead of getting about $15,000 she will 
only get $5,000 and she is past the age where she can get out and 
work. 

“A simple will costing a few dollars would have meant about 
$10,000 to the unfortunate widow.” 

While it is, of course, difficult to point to tangible results from 
this campaign, many lawyers have heard clients refer to the diary 
of Harold Lex and in many cases it must be assumed that clients 
who do not mention the matter have nevertheless been impressed 
by the advertising. In any case the association is so favorably 
impressed that it hopes to employ advertising on a larger scale in 
order to multiply the results. 


DISCUSSION OF A PASSAGE IN JUDGE 
LEARNED HAND’S 
Appress AT THE 250rm ANNIVERSARY OF THE SUPREME 
JUDICIAL CourRT 

Near the end of his interesting and eloquent address on “The 
Contribution of an Independent Judiciary to Civilization” on 
the 250th anniversary of the Supreme Judicial Court,* Judge 
Learned Hand of the Second Federal Circuit Court of Appeals 
said: 

“You may ask what then will become of the fundamental 
principles of equity and fair play which our constitutions 
enshrine; and whether I seriously believe that unsupported 
they will serve merely as counsels of moderation. I do not 
think that anyone can say. 


* The address is printed in the Proceedings of the Anniversary obtain- 
able for $1.50 from Massachusetts Bar Association, Room 622, 53 State 
Street, Boston. 








62 


“What will be left of those principles; I do not know 
whether they will serve only as counsels; but this much I 
think I do know — that a society so riven that the spirit 
of moderation is gone, no court can save; that a society 
where that spirit flourishes, no court need save; that in a 
society which evades its responsibility by thrusting upon 
courts the nurture of that spirit, that spirit in the end will 
perish. What is the spirit of moderation? It is the temper 
which does not press a partisan advantage to its bitter end, 
which can understand and will respect the other side, which 
feels a unity between all citizens — real and not the factitious 
product of propaganda — which recognizes their common 
fate and their common aspirations — in a word, which has 
faith in the sacredness of the individual. If you ask me how 
such a temper and such a faith are bred and fostered, I 
‘annot answer. They are the last flowers of civilization, 
delicate and easily overrun by the weeds of our sinful human 
nature; we may even now be witnessing their uprooting and 
disappearance until in the progress of the ages their seeds 
‘an.once more find some friendly soil.” 

Does this passage suggest the complete disappearance of Ameri- 
‘an constitutional law,in the Federal System? (cf. “The Special 
Competence of the Supreme Court” Yale Law Journal, June 1941). 
Is this all that can be said about the future protection of the 
individual in America? These questions are puzzling lawyers. 
Judge Hand says “I cannot answer” the question-“how such a 
temper and such a faith are bred and fostered.” 

There is no one way, but it has generally been supposed that 
under our constitutional system, whatever the occasional mis- 
takes, the great opinions and decisions of our courts have done 
much to “nurture the spirit of moderation” during the past 156 
years. We are among those who believe that the courts in gen- 
eral (and especially the appointed courts) during the past cen- 
tury and a half, have met their responsibilities and have been as, 
and often more, representative of the people than the executive 
and legislative branches. The courts (of course, within reason- 
able limits) were constitutionally created to reflect and “nurture 
the spirit of moderation” and “justice” of the people as ex- 
pressly described in the 15th article of the Virginia bill of rights 
of 1776 and the 18th article in Massachusetts in 1780. 

Perhaps the future of constitutional law, like the future of the 
common law since the overruling of Swift v. Tyson, will depend 
more than is generally realized on the State Supreme Courts, as 
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suggested by Mr. Walter Armstrong, former President of the 
American Bar Association, in the American Bar Association 
Journal for January, 1941. We believe that the people of Massa- 
chusetts and of America generally still expect and trust the 
courts to maintain some constitutional law. 

The late Mr. Justice Brewer, a nineteenth century, but (twen- 
tieth century philosophers to the contrary notwithstanding) in 
his day a very intelligent and thoughtful member of the Supreme 
Court of the United States, once said “the wisdom of government 
lies in the protection of the minority; the majority can take care 
of itself.” Is this no longer true in the long run? Of course, the 
most important minority is the individual. The proof of this has 
startled the world within the last three months. Individual 
scientists (some of them no doubt “absent-minded” in the familiar 
comic sense about professors in general) and other scientific stu- 
dents have stopped the war and stepped into such a permanent 
position in world affairs that no statesman or politician today, 
or hereafter, can afford to ignore them. We are optimistic enough 
to believe that the individual will “weather the storm.” 

F. W. G. 


PUBLIC INERTIA ABOUT GOVERNMENT 


In the article by Arthur T. Vanderbilt, a former President of 
the American Bar Association, in the Boston University Law 
Review for April, 1945, appears the following statement: 

“So paradoxical a people are we today that even in the 
midst of the greatest upheaval in recorded history we, who 
have enjoyed under our system of government a greater 
degree of freedom than any other people has ever known, 
do not have enough interest in ourselves, in our form of 
government or in our country ... to vote. Such an assertion 
requires proof. Permit me to supply it.” 

He then stated that in 1938, 38,000,000 voted in the Congres- 
sional election; 1940, 52,000,000; 1942, 11 months after Pearl 
Harbor when “a new era in American life had dawned”, only 
28,000,000 — only 54% of the people entitled to vote thought it 
worth-while to go to the polls to vote for members of a Congress 
that was to control the conduct of the war and dictate the peace. 
In 1944, 6,000,000 less people voted for President than in 1940. 
He then continued: 
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“What a striking contrast this indifference furnishes to 
the countless acts of courage and endurance that have made 
the men in our armed forces renowned throughout the world! 

“This singular lack of interest in public affairs has per- 


” 


meated every walk of American life. 
NOTE 
These remarks again remind us of the repeated saying “Eternal 
vigilance is the price of liberty”, constantly forgotten in practice 
but permanently embodied in the forgotten 18th article of the 
Massachusetts Bill of Rights of 1780 and in abbreviated form in 
the earlier Virginia Bill of Rights of 1776 (mentioned above in 
connection with Judge Hand’s remarks), to counteract habitual 
and expected inertia. George Mason of Virginia and John Adams 
of Massachusetts, the draftsmen of these clauses, and their con- 
temporaries, were more far-sighted than some of our modern 
philosophers who seem to consider 18th century Americans as 
“moss-backs.” We still have a good deal to learn from them and 
about them. F. W. G. 





BOOK NOTICES 


Jackson “Full Faith and Credit” — “The Lawyer’s Clause of the 
Constitution” (60 pp. $1.00 Columbia University Press). 
This little pocket booklet contains the 4th annual Benjamin N. 
Cardozo lecture before the Association of the Bar of the City of 
New York by Hon. Robert H. Jackson of the Supreme Court of 
the United States. Mr. Justice Jackson in his opening pages says— 
“This clause is relatively neglected in legal literature. It 
did not have the advantage of early and luminous exposi- 
tion by Marshall. No scholar has thought it worthy of a 
book. Text writers have usually noticed it only as a sub- 
sidiary consideration in the law of conflicts or as a phase 
of constitutional law too obvious to require much explora- 
tion. Changing conditions of a century and a half have 
brought forth no new legislative implementation. The prac- 
ticing lawyer often neglects to raise questions under it and 
judges not infrequently decide cases to which it would 
apply without mention of it. 
“For these reasons I hope to stimulate, rather than to satisfy, 
inquiry upon a subject which has impressed me as being both 
important and obscure to the profession.” 
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We advise practitioners with cases involving conflicts of laws 
and related subjects whether in the Federal or State Courts to 


read this suggestive lecture. They may learn something bearing 
directly on their cases. 


“One Hundred Years of Probation” Part II, by Prof. 
N. 8S. Timasheff (Fordham University Press) 


With reports of fiendish war-time cruelty by modern barbarians 
filling the public press, it is well to remember that in the ad- 
ministration of peace-time justice the “quality of mercy” has 
gradually spread its influence not only in England and America, 
but elsewhere in the world for more than a century. In the 
“Quarterly” for February, 1942, we called attention to Part I 
of Prof. Timasheff’s carefully prepared monograph in which 
he brought out the fact that modern probation practice began 
almost simultaneously in Boston, Massachusetts, and in Bir- 
mingham, England in 1841. Part I was devoted to the history 
of probation in the United States, England and the British 
Commonwealth of Nations. Part II deals with its development 
in continental Europe, Latin America and the independent states 
of Asia and Africa. In his “Foreword” to Part I he said: 

“Probation is nowadays frequently attacked for its alleged in- 
effectiveness in combating crime. May this study — by showing 
its acceptance throughout the world, help probation officers and 
other persons . . . to maintain faith in their arduous but im- 
mensely important and promising task.” 


NEW RULES FOR ADMISSION AND RE-ADMISSION 
TO THE BAR 


Copies of these rules adopted by the Supreme Judicial Court 
on June 25th, 1945 to take effect July 2nd, may be obtained from 
the Clerks of Court of the various Counties. 

Rules 7 and 8 in regard to re-admission of persons who have 
been disbarred explain the procedure in the light of recent 
opinions. 

Rule 6 says “Discipline of attorneys may be by disbarment 
by suspension or by censure.” That is well known. We again sug- 
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gest that the practice of permitting resignation from the bar in 
the discretion of the court be expressly recognized by rule with 
a form or order, This is common in other states. It has been 
repeatedly permitted here during the past twenty years or so but 
this is not understood by all judges. A list of all the cases may 
be obtained from the office of the Clerk of the Supreme Judicial 
Court for Suffolk County (see 24 M. L. Q. No. 4, 23 


9 oe). 


NEW ATTORNEYS’ LIEN LAW 
CONTINUED FROM PAGE 20 


© 


Chapter 530 amends chapter 281 by inserting section 96A. 
“In suits in equity a person aggrieved by an opinion rul- 
ing, direction or judgment of a single justice of the Supreme 
Judicial Court or Superior Court or of the Land Court may 
in lieu of claiming an appeal as provided in section 96 allege 
exceptions as provided in section 113.” 

Suggestions on this subject are invited and we suggest the 
reading of an illuminating article by Mr. Benjamin Goldman on 
“The Scope of Review and Requests for Rulings in Equity Suits” 
in 23 B. U. Law Rey. pp. 66-106. The uncertainties with which 
the bar is faced in trying to get a case fully reviewed in some 
cases, in view of the varying opinions as to the approach of the 
court to an appeal, are pointed out by Mr. Goldman and are 
probably contributing causes to the passage of these two statutes. 
But the statutes as they stand seem likely to confuse rather than 
help the bar. Chapter 530 seems to add nothing to the present 
law except a confusing reference to section 96 of chapter 231 
while sections 113 and 144 already provide for exceptions in 
equity. Chapter 469 provides for “exceptions” in probate courts 
without saying what is to be done with them and provides that 
they may be “alleged” “in lieu of an appeal.” The difficulty about 
“rulings on requests”, described by Mr. Goldman, suggests that 
the petitioner may have intended to provide for a bill of excep- 
tions in addition to rather than “in lieu of” an appeal in certain 
cases. Whatever the real purpose of these two chapters was, it 
does not seem to be accomplished. We respectfully suggest that 
the legislature repeal them before March Ist to prevent confusion 
throughout the commonwealth, and to allow time to think out 
more carefully such changes as may be needed after a study of 
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the information in Mr. Goldman’s article, the Federal rules, the 
reports of the Committee on Legislation of the Massachusetts 
Bar Association in 1913 p. 36 and 1914 pp. 22-26, the discussion 
of “appeals” by Mr. Harold 8. Davis in “From Writ to Rescript” 
pp. 252-267, and Richardson on equity (Holliday Edition 239- 
250). After discussing the English practice, the admiralty prac- 
tice and the practice under the Federal rules, Mr. Goldman sug- 
gests, among other things, that a court, on appeal from a judge 
sitting without a jury, should consider “What is the just and 
equitable result, and not, was the trial justice ‘plainly wrong’, 
whatever that may mean.” 

Bills of exceptions date back to the statute of Westminster in 
1285. They were abandoned in England in the 70’s and all appeals 
“are by way of rehearing.” They were abolished in the Federal 
rules. However useful they may be in jury cases, in cases heard 
by a judge sitting alone, whether at law or in equity, there may 
be room for improvement. 

Perhaps the new declaratory procedure under Chapter 231A 
(see St. 1945 c. 582) may enable parties to litigate some questions 
on appeal with less expensive records and fewer pitfalls. 

F. W. G. 


The following brief history of the English and of the United States 
Federal practice was prepared for the American Bar Association by the 
late John L. Thorndike, Esq., in 1914: 


“At common law, mistakes in law made by a judge in the course 
of a trial could not be corrected on a writ of error because the rulings 
were not entered of record (2 Co. Inst. 426-7). A bill of exceptions was 
given to remedy this difficulty in the year 1285 by the Stat. Westm. 2, 
13 Ed. 1, ec. 31 (2 Tidd Pr. 862), and in England it might have been used 
until 1875, when it was abolished by the Judicature Act (Wilson’s Jud. 
Act, 6th ed. 434, note to Order 58). No other means of correcting such 
mistakes by appellate proceedings has ever been provided by U.S. stat- 
utes, and the U.S. courts are still acting under the Stat. Westm. 2 with- 
out substantial change (Pomeroy v. Bank of Indiana, 1 Wall, p. 599) ; 
Generes v. Campbell, 11 Wall, p. 198). The bill of exceptions fell into 
disuse in England many years before the Judicature Act, and a simpler 
and more convenient procedure was substituted for it. In Prudential 
Assurance Oo. v. Edmonds, 2 App. Cas., p. 508 (1877), where a bill of 
exceptions was used, Lord Blackburn said, ‘The question comes before 
us upon a bill of exceptions, and that is a very inconvenient mode, and 
it is now a very unnecessary mode of raising it,’ and Lord Gordon 
(p. 516) expressed his relief ‘in thinking that this may be considered as 
about the last case which will arise under a bill of exceptions in this 
country.’ 
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The practice adopted in its place was to move for a new trial for mis- 
direction or improper admission or rejection of evidence (2 Arch. Pr. 
(12th ed.) 1519, 1520; 2 Tidd. Pr. 907; Anonymous, 2 Salk, 649) or to 
enter the verdict or a non-suit in accordance with leave reserved at the 
trial (2 Arch. Pr. 1530; 2 Tidd. Pr. 900). The motion was heard upon 
the judge’s notes of the evidence and of what took place at the trial 
(2 Arch. Pr. 1538). This became the common mode of bringing before 
the court in bane questions arising during the trial, but, as the evidence 
and proceedings at the trial were not entered on the record (see Inglee 
v. Coolidge, 2 Wheat, p. 368), the decision could not be reviewed in a 
higher court till 1854, when the Common Law Procedure Act, ss. 34-39, 
gave an appeal (2 Arch. Pr. 1545-1547). 

Since the Judicature Act all appeals are by way of rehearing and are 
heard upon the same materials as were used in the court below (Order 
58, rules 1, 4). There is no formal case made up or record (see the 
Lord Chancellor’s statements as to Reformed Procedure in the Harvard 
Law Review, Dec., 1912, pp. 105-107). The extent to which the evidence 
shall be printed is kept within the control of the court (Order 58, 
rule 12). By this mode of proceeding nothing is required to be done 
after the trial except to have the notes written out. The long and 
expensive wrangle and waste of the judge’s time involved in settling a 
bill of exceptions are avoided, and the whole case is brought before the 
appellate court, instead of so much of it as is supposed to show that the 
judge made some mistake at the trial. Each party is at liberty to select 
from the whole case what he considers material, and does not run the 
risk of losing his case by the omission of something in the bill of excep- 
tions, or by the misrepresentation of the evidence in an attempt to con- 
dense it. (Cf. the Massachusetts statute 1908, c. 177, which provides 
for sending up the whole evidence when the wrangle over the bill of 
exceptions lasts three months.) 

If this system were adopted the expense of printing the case would 
not be increased, because the parties might be left to choose for them- 
selves what shall be printed, and any abuse of the right could be checked 
by disallowing the costs, while the far greater expense of settling a bill 
of exceptions would be saved.” 

(Reprinted from Report of Committee on Legislation of the Massachusetts 
Bar Association for 1914 pp. 24-5. It is noticeable that the Federal rules 
more than 20 years later followed Mr. Thorndike in substance. ) 

















